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Application of Market Pricing Factors in the 
Division of Traffic According to Principles of 
Economy and Fitness 


By Forp K. Epwarps * 
The Issues 


The basic issue here under consideration would appear to be whether 
the transportation pricing mechanism, as it now operates, gives recog- 
nition to the inherent advantages of each mode of transportation. Does 
the pricing mechanism guide the traffic to the agency most fit to do the 
job? The annual bill for services rendered the nation by its regulated 
carriers reporting to the Interstate Commerce Commission now runs 
to near $20 billion, and to near double this if one includes all other 
for-hire transportation and private trucking. Could a redistribution 
of the traffic among the agencies of transportation, as effected by pricing 
reduce this sum total cost to the economy ? 

It seems desirable to first look at the economic motivations, princi- 
ples, and structure of transportation pricing; secondly, to sketch out 
some of the problems and experiences bearing on the division of the 
traffic according to fitness and economy; and thirdly, to try to formulate 
some working principles for the recognition of inherent advantages in 
competitive situations. 


Definition of Fitness and Economy 


It may be said that the shipper who buys transportation services 
seeks to employ his funds most effectively. He seeks to minimize his 
total transportation costs; and by total costs is meant the combined 
total of the carrier’s tariff charges and the shipper’s own expenses 
incident to the receipt, delivery, packaging, etc. of the freight. Fitness 
and economy to him mean rates and services. 

Taking the economy as a whole, however, fitness and economy are 
believed to be achieved when the nation’s traffic is so distributed among 
the agencies of transportation that the aggregate costs for all trans- 
portation (including shipper supplementary expenses) are lower than 
they would be under any other basis of distribution. Taking the nation’s 
transportation plant—rail, highway, water, etc.—substantially as we 
find it, this objective would be achieved when each shipment is trans- 
ported by that agency whose long-term out-of-pocket costs to handle it, 





* Director, Department of Coal Economics, National Coal Association, Wash- 
ington, D. C. This is a paper presented at the December 28, 1954, session of 
American Economic Association, held at Detroit, Michigan. Reprinted by permission. 

1 The “long term” out-of- pocket or incremental costs here imply a period suffi- 
ciently long for changes in traffic volume to have had their full effect on the carrier’s 
operating practices and plant. When the traffic is handled by the carrier with the 
lowest incremental costs, the portion of the carrier revenues carried down to “con- 
tribution” and “net” is ’ maximized and that consumed in the coverage of out-of- 
pocket costs is minimized, assuming identical rates. 
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when combined with an evaluation of the shipper’s costs and con- 
veniences (packaging, loading, etc.) produce the lowest sum total expense. 

But the shipper knows little or nothing about carrier out-of-pocket 
costs, and in any event would be guided not by such costs but by the tariff 
rates which he must pay, factors of service and convenience considered. 
However, where two agencies of transportation compete each carrier’s 
effort to find the rate most profitable to itself will normally bring about 
a set of rate relationships between agencies which will roughly reflect 
relative fitness and economy. The urge to maximize profits will normally 
cause the carrier having significantly lower out-of-pocket costs, and 
hence the greater flexibility in adjusting its charges, to drop its rates 
to a point where it can get a very large share, if not the preponderance, 
of the competitive traffic. 


Carrier Motivations 


Carrier motivation centers around the maximizing of net revenues. 
Maximizing profits means maximizing the contribution to burden earned 
from each kind of traffic or, indeed, from separate movements of a given 
kind of traffic where grounds exist for differentiating one haul from 
another on the same traffic. 

The mental arithmetic the carrier’s traffic man is presumed to go 
through in pricing out each of his ‘‘differentiated’’ transportation 
services is set out in Table 1. It is merely the application of the universal 
endeavor of all who sell to determine that level of the price which, 
volume considered, will be most profitable to themselves. It is explained 
most descriptively as maximizing the ‘‘contribution’’ (over out-of-pocket 
costs), or as the marginal revenue-marginal cost analysis (equating 
marginal revenues to marginal costs). 

It is a matter of arithmetic that when price reductions made to 
induce new business reach a point where the increase in total revenues 
resulting from the last few units added does no more than equal the 
increase in expenses incurred thereby, one has reached the point of 
diminishing returns. At this point the ‘‘contribution’’ to overhead 
burden (be it high or low) is at its maximum as Table 1 illustrates. (See 
line 6, cols. (5), (6), (7)). 


Table 1. Schedule of Projected Rates, Volume, Contributions to 
Burden, Marginal Revenues and Marginal Costs ” 


Total Contri- Marginal Marginal 
Rates Projected Total Out-of- bution To Revenues Cost 
Per Volume Revenue Pocket Burden PerCar- Per Car- 
Line Carload Carloads (1) x (2) Costs? (3)-(4) load 4 load 5 


(1) (2) (3) (4) (5) (6) (7) 
$ 0 ¢$ O 0 g— S— 


1 $50 0 - 

2 48 10 480 320 160 48 32 

3 46 20 920 640 280 44 32 
— Continued — 





2 For extended analysis of the marginal revenue concept see “Economic Analyses,” 
Kenneth E. Boulding, 1948, p. 526. It is important to note the assumption in Table 1 
that added business can only be generated by price reductions, and that because of 
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4 44 30 1,320 960 360 40 32 
5 42 40 1,680 1,280 400 36 32 
6 40 50 2,000 1,600 400 32 32 
7 38 60 2,280 1,920 360 28 32 
8 36 70 2,520 2,240 280 24 32 
9 34 80 2,720 2,560 160 20 32 
10 32 90 2,880 2,880 0 16 32 


This whole proposition was neatly summed up 50 years ago with 
the explanation that the traffic manager lowers rates whenever it will 
increase net earnings, i.e., as long as gross earnings continue to increase 
faster than operating expenses.* Referring to the Act, Table 1 represents 
an application of the rate making rule, Section 15(a), that is, a giving 
of consideration to the effect of the rates upon the movement of the 
traffic. This latter, a basic ingredient of all market pricing, is no doubt 
inherent in the concept of a just and reasonable rate under Section 1. 


Equilibrium Position Toward Which Transportation Rate 
Structures Tend 


The existing rate structure of each carrier or mode of transportation 
presumably has evolved after much trial and error, through the so- 
called ‘‘contribution to burden’’ or ‘‘marginal revenue’’ analysis, as 
illustrated in Table 1. It is as though the carrier’s traffic manager 





an assumed inability to differentiate between markets, the rates on all traffic which 
would move at $48, #46, etc. per carload, must be reduced to maintain uniformity. 
At rates near $40 to $42 per car the “contribution” to overhead burden (and net) 
becomes maximized at the figure of $400 (col. (5)). At a rate of $40 per car, - (1), 
the marginal revenue of $32 has been equated to (equals) the mar an cost of $32, 
cols. (6)-(7). At this level the traffic in question does not bur en other traffic; 
indeed, at any rate other than $40-$42 the ability of the traffic to “contribute” would 
not have been fully exploited, and to that degree, an unnecessary burden would be 
cast on other business of the carrier. The difficult problem, of course, is the deter- 
mination of the volume of traffic which one may reasonably expect to induce with any 
given rate adjustment. Were it not for this factor, rate making could be reduced 
to a combination of cost finding and arithmetic. 

Obviously, a working knowledge of the variable or out-of-pocket costs is neces- 
sary. These latter are taken as those expenses which are found to vary directly and 
proportionately with volume at the level of the firm’s output most pertinent to 
pricing for the future. This is basically a matter of cost behavior within the 
industry. As J. M. Clark pointed out (“Economics of Overhead Costs,” 1923, p. 223) 
one can estimate the effect of added increments of business by observing the hho 
of costs for a group of firms whose volume of output has been ——— over a 
period of time, or by taking a single period of time, comparing the costs for firms 
with a wide range of output. The Cost Section of the Interstate Commerce Com- 
mission has made wide uses of both approaches. (Statement 4-54). 

3 Computed at $32 per carload. 

4The marginal revenue is the added total revenue derived from selling one 
more unit. Thus, divide each increase in revenues, col. (3), by the corresponding 
increase in carloads, col. (2). 

5 The marginal cost is the added cost incurred in promees one more unit, $32. 
Thus, divide each increase in col. (4) by the increase in col. (2). 

6A. T. Hadley, Railroad Transportation (1900), p. 261. The schedule of figures 
in Table | sums up the end product of all the rate making elements encompassed 
in the all-inclusive, but rather ambiguous terms “value-of-service” or “ability to pay.” 
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took each piece of traffic and, starting with out-of-pocket costs as a 
floor, added such margin, considering the responsiveness of the traffic 
to the rates charged, as would maximize the ‘‘contribution.’’ The 
influence of regulation here has been to place such rate ceiling on the 
traffic with an inelastic demand as is necessary to no more than make 
the carrier come out whole (including return); also to prevent ex- 
ploitation of traffic ‘‘wedded’’ to one carrier or one mode of transporta- 
tion and literally at the carrier’s mercy. The end product is subject to 
‘smoothing out’’ to avoid undue discrimination between competing 
shippers. 

In short, a rate structure tends toward an equilibrium position 
under which the rates on each commodity having an elastic demand 
settle to that margin above out-of-pocket costs as will maximize that 
commodity’s contribution toward the overhead burden and the net.’ 
As the ‘‘contribution”’ of traffic with an elastic demand is thus brought 
to its maximum, the burden resting on the remaining traffic having a 
comparatively inelastic demand is lessened, thus permitting the rates on 
this traffic also to settle to a lower level than would otherwise be possible. 

The rate structure is the end product, in principle, of an endless 
equating of marginal revenues to marginal costs in each differentiated 
transportation market. Each class of freight constitutes a separate 
market which may be further differentiated by areas, directions of move- 
ment, or even point-to-point, where the intensity of the demand (volume, 
intercarrier competition, ete.) differs. Piecemeal breakdowns of markets 
permit differential pricing, ie., the fixing of prices to attract specific 
additional tonnage and net revenue without sacrificing needed revenue 
on traffic of the same general kind presently moving freely elsewhere. 
Different ratings on live dry cell batteries from dead batteries is a classic 
illustration. 

As one might expect, the universal application of the principle of 
‘‘maximizing the net’’ in a myriad of highly differentiated markets has 
ereated an enormous range in the relation of rates to the out-of-pocket 
costs. Of the 199 commodity classes of rail freight traffic for which the 
relation of revenues to out-of-pocket costs was available in a 1951 study 
made by the Interstate Commerce Commission staff, 20 classes moved 
at rates significantly below (over 10 per cent below) their long-term 
out-of-pocket costs, 19 classes moved at or near out-of-pocket costs (with- 
in a range 10 per cent below to 10 per cent above), 44 classes moved at 
rates ranging from 111 to 149 per cent of out-of-pocket, 80 classes at 
levels 150 to 200 per cent, and 36 classes at levels 200 to 300 per cent 
or higher of out-of-pocket. Revenues on individual commodity classes 





7 The fully distributed cost concept does not provide a norm for setting the 
specific level of a rate. Where fixed or joint costs are present “full costs” represent 
a philosophically insoluble problem. If arbitrary statistical apportionments are 
made they do not reflect shipper response to the rate set. 

8 Based on I. C. C. Statement 7-53, December 1953. In terms of net ton-miles, 
a little over 4 per cent of the carload freight traffic moved at charges significantly 
below (over 10 per cent below) out-of-pocket; 12 per cent of the 7 moved 
at rates within striking distance of long-term out-of-pocket costs (10 per cent plus 
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ranged from 20 to 30 per cent below out-of-pocket to 600 per cent above. 
Rates on the same commodity might vary from out-of-pocket to near 200 
per cent above out-of-pocket depending on the intensity of competition 
on individual point-to-point movements or different lengths of haul. 
Revenues averaged 150 per cent of out-of-pocket costs for all carload 
traffic combined. 

Probably the most significant comparisons are those based on the 
dollar ‘‘contribution’’ which each class of freight makes toward the 
overhead burden for it is this factor which the carrier seeks to maximize. 

Some commodity classes produce tens or hundreds of millions of 
dollars of ‘‘contribution’’ toward overhead burden and the net (see 
Appendix). Other traffic creates millions or even hundreds of millions 
of out-of-pocket losses. The rail passenger-train service accounting 
deficits now running to over $700 million, result in out-of-pocket losses 
estimated at between $400 and $500 million. The rail less-carload out- 
of-pocket losses were computed by the Commission’s Cost Section at 
over $100 million in 1952. 

In the motor carrier field the range in the relation of rates to out- 
of-pocket costs is not so extreme, though very substantial variations 
are to be found. In a Southern motor carrier study made by the Com- 
mission’s Cost Section ® the revenues on single line minimum shipments 
within the South ranged from some 70 per cent of out-of-pocket costs 
on short hauls to near 140 per cent on long hauls. They averaged 98 
per cent on all single line minimum shipments. In the heavier weight 
brackets revenues on single line shipments ranged from near 100 per 
cent of out-of-pocket costs to 150 per cent and, in a few instances, to near 
200 per cent of out-of-pocket costs. The average for all single line and 
interline shipments was 119 per cent.?° 

The purport of the foregoing is that the marginal revenue concept 
can produce a very wide range in the relation of rates to costs. On 
traffic where large out-of-pocket losses are incurred other contributing 
forces are obviously present. 


Incentive Pricing As An Inducement To Economy And Fitness 


In approaching the question as to whether transportation pricing, 
as it now exists, fully exploits the inherent advantages of the various 
modes of transportation, some useful contrasts can here be drawn between 
the utilities and the transportation agencies. A major key to the mass 





or minus); 44 per cent at charges 111 to 149 per cent of out-of-pocket; 25 per cent 
moves at charges 150 to 200 per cent of out-of-pocket; 14 per cent moves at charges 
200 to 300 per cent of out-of-pocket; and about 0.5 per cent moves at rates which 
are 300 per cent or more of out-of-pocket. 

®Statement No. 2-53, April 1953, Out-of-Pocket motor carrier costs taken as 
90 per cent of the following: operating expenses, rents, taxes and a 5 per cent return 
on the depreciated investment. 

10 Similar wide ranges were found in an earlier study (1945) covering 95 motor 
carriers in Western Trunk Line Territory when the traffic was broken down by 
weight brackets, mileage blocks, individual commodities and directions of movement. 
Supplemental report of the Federal Manager of Motor Carriers Transportation Sys- 
tem and Properties. 
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markets in electric power and natural gas has no doubt been the wide- 
scale use of incentive pricing. Block rates, volume rates, and other 
forms of quantity discounts are widely resorted to. One recalls the 
forecast of a utility executive that electricity would some day become 
so cheap that users would not exert the effort to turn their lights off. 
Perhaps this is far-fetched, but it no doubt represents the spirit under- 
lying the electric power industry’s approach to the marketing of its 
services, and natural gas is not far behind. 

The basic motivation in utility pricing is to obtain the fullest 
possible utilization of existing plant and distribution facilities and, even 
more important, the far-reaching benefits of an increasing scale of 
output with its corresponding reduction in unit costs. Such pricing 
programs rest on a full and complete exploitation of the marginal 
revenue principle. Utilities not only differentiate between residential, 
commercial, and small and large industrial consumers, but each custo- 
mer’s consumption is so differentiated (by steps or blocks) as to en- 
courage his maximum utilization of the company’s plant and facilities. 
Even the small household consumer gets lower rates as his use increases. 

In the illustration of the application of the marginal revenue con- 
cept in transportation (Table 1), the scope of the rate reduction was 
limited by the fact that any discount given to attract volume consump- 
tion was applied ‘‘across the board’’ to all the traffic. This method of 
attracting volume business is inevitably accompanied by an increasing 
‘‘erosion’’ of net revenues on the business already at hand. The end 
effect in the illustration given was that it became unprofitable to charge 
less than $40 to $42 per carload even though it would be in the carrier’s 
interest to take on added pieces of business at rates as low as $34 per 
earload.11 This would still exceed the out-of-pocket costs of $32 per 
carload. 

Generally speaking, the rate problem appears to be one of so 
differentiating between markets, or users of the service, as not to unjustly 
injure one shipper in relation to another shipper in a common market. 
Where the business operations of each are dissimilar, or the large shipper 
is in a position to exercise the advantages of bigness in any event, a 
failure to differentiate the markets may accomplish little purpose. 
Rather, it may operate to limit fitness and economy and the full exploita- 
tion of the carrier’s capacity for mass output with its attendant possi- 
bilities for a reduction in unit costs and charges to all users of the service. 

The application of block pricing principles in the transportation 
field is evidenced by the existence of less-carload or less-truckload rates 
vs. carload or truckload rates; also by the application of LTL break- 
downs of, say, 0-2,000 pounds, 2,000-6,000 pounds, ete. Beyond the car- 
load or truckload rate level carrier efforts to apply the principle of 





11 Referring to Table 1, col. (3), the total revenues at $34 per carload totaled 
$2,720, the out-of-pocket costs $2,560, and the contribution to burden only $160 
Under block pricing the first 10 carloads would continue to pay $48, the next 10, 
$46, etc. The total revenues, if carried through to line 9, would have been $3,280, 
and the “contribution” $720. This is $320 more than the $400 economically attain- 
able under a flat unit price of $42 per car. 
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incremental pricing have taken several forms. In the rail field they 
include heavier carload minimums, incentive rates which provide a 
lower charge per 100 pounds on that portion of the carload loading 
in excess of a given minimum loading, multiple-car rates, trainload 
rates, differentiation in the commodity itself (fine coal vs. other coal), 
and special commodity point-to-point rates. Fourth Section relief is 
part and parcel of this market differentiation. 

The shipper is under the same pressure to minimize his transporta- 
tion costs as the carrier is to maximize his net. From his standpoint, 
the next lower ‘‘rate block’’ beyond the published carload or truckload 
rates may mean not only the foregoing rate possibilities, but a turning 
to pipelines, conveyor belts, barge transportation, plant relocation, or 
the operation of the shipper’s own highway or water operations. All 
factors considered, it is believed that in the transportation sector of the 
economy research has lagged in the application and use of incentive 
pricing as a means of realizing on inherent advantages. 


A Case History—New Automobiles In Interstate Commerce 


The recognition of inherent advantages among competing modes of 
transportation, and whether such recognition could be obtained short 
of the exercise of the minimum rate making power, were matters in 
issue before the Interstate Commerce Commission in Docket 28190, 
New Automobiles in Interstate Commerce.!2 The Commission had 
launched a general investigation into the rates, charges and practices 
in the interstate haulage of new automobiles by rail, by highway and 
also by water when in conjunction with rail or highway. The rails had 
made sweeping and drastic rate reductions, particularly from assembly 
points for relatively short hauls, to overcome a heavy diversion of the 
traffic to other carriers. Whereas in the early thirties new automobiles 
had moved at first class, competition had brought the charges down to 
levels ranging from 30 to 100 per cent, depending upon the severity of 
truck competition. Such of the rail rates as were below first class were 
frequently arrived at by deducting from motor charges certain amounts. 
generally some 8 cents, estimated to offset the rail service disabilities. 

The record developed that the shipper’s routing was governed by 
the carrier’s rates or charges, the shipper’s own costs and conveniences 
(as related to each form of transportation), and even by subjective 
factors.1* The rails sought to be left free to meet their competition 
and to publish rates necessary to obtain their ‘‘share of the traffic.’’ 
They contended that they had spent millions of dollars in terminals, 
equipment and other facilities to develop the traffic and intended to do 
their utmost to attract and retain all of it they could handle, at compen- 





12 259 I. C. C. 475. The Commission report follows verbatim as to facts and 
discussion, the proposed report of Examiner William A. Disque. 

13 Aside from rates, the items listed affecting mode of transportation included 
expedition, overnight delivery, nighttime deliveries, ready availability of service, 
regularity, dependability, flexibility, low-cost terminal storage, cleanness of automo- 
biles on delivery, promptness in paying claims, and the cost of local haulage and 
unloading attached to rail movements. 








270 I. C. C. PRACTITIONERS’ JOURNAL 





satory rates no further below a reasonable maximum level than necessary. 
They held that the Commission’s staff cost studies demonstrated that 
their rates were generally between the out-of-pocket and fully distributed 
cost levels and could not, therefore, be condemned as noncompensatory.”* 

The motor carriers contended that inherent advantages in respect 
of service should be held paramount to other factors and should not 
be offset by other carriers through lowered rates. The motor common 
carriers argued that the time had arrived when the Commission should 
exercise its minimum rate making power to save the revenues of all 
forms of transportation from further depletion, also to prevent the 
extinction of the motor common carriers.’® 

As to contract highway carriers, the Commission noted that General 
Motors had helped develop seven contract motor carriers which hauled 
exclusively for it, that each of these seven carriers made its rates based 
on the transportation conditions under which it operated and without 
regard to the rates of other carriers,!* and that these carriers cooperated 
closely with General Motors almost as if they were departments of its 
distributing organization. The contract carriers were assured a definite 
minimum volume of traffic so long as their rates were satisfactory to 
General Motors, a factor giving them a definite advantage over common 
carriers whose business was uncertain. These contract carriers felt that 
their real competition was with General Motors which was capable of 
setting up a highway transportation organization as a department of 
its own company. 

The Commission found that under the interplay of competitive 
forces there had gradually evolved a distribution of the automobile 
traffic among the various modes of transportation which seemed to reflect 
the inherent service advantages of each agency more than it did the 
rates for the service. The water carriers held practically all the traffic 
from Detroit to Cleveland and Buffalo because they provided specialized 
mass transportation as well as good service at the lowest available rates. 

The rails carried the major portion of the long-haul traffic because 
they provided the best mass transportation readily available for such 
traffic at lower rates than other agencies, except possibly the coastal 
and intercoastal water lines. The motor carriers, for very short hauls, 
had the advantages of generally lower costs, reflected in the lower rates 
than the other agencies maintained; also the best service. The latter 
factor, the Commission said, weighed heavily as a competitive factor in 
the motor carriers’ favor within areas of distribution beyond those 
where their costs were the lowest.17 For example, from the Michigan 
manufacturing points to Ohio, most of Indiana and Illinois, outside of 
Chicago, rail transportation of automobiles was virtually nonexistent. 
The Commission held that unless future rate changes were substantial 
in amount they would not appear capable of altering in any substantial 


14 259 I. C. C. 475, 533. 
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degree the then existing general distribution of the traffic among the 
different modes of transportation.'® 

As previously noted, the highway common carriers, squeezed by 
rail rate reductions and contract carrier competition, asked the Com- 
mission to exercise its minimum rate making powers. The Commission 
denied the application, observing that its minimum rate making powers 
had been used sparingly ;!® that the application of such powers had been 
confined to instances in which it had found that a rate was so low as 
needlessly to sacrifice a carrier’s revenue; that methods employed by a 
carrier to meet competition are primarily a matter of managerial dis- 
eretion rather than regulation, so long as they are lawful;?° and that 
‘‘competition often is the process by which the public obtains reason- 
able rates.’’*1 

The case history of Docket 28190 demonstrates, it is believed, a full- 
seale application of the contribution, or marginal revenue concept to the 
pricing of the carrier services. It portrays the wide-open operation 
of market pricing factors in transportation with the fittest mode of 
transportation taking the overwhelming share of the traffic in the areas 
where it clearly had the inherent advantages, rates and services con- 
sidered. By such division of the traffic, economy and fitness were 
effectuated with the monetary benefits passed on to the users of the 
service and to the national economy as a whole. Wasteful transportation 
(by the less fit carriers) was minimized. Broadly put, the results would 
seem to be in accord with the national objectives of conservation of 
resources. 

Before terminating this discussion, two additional factors bearing 
on fitness and economy should be noted. The provision by government 
of transportation facilities—highways, waterways and airways, etc.— 
enormously facilitates entry into the transportation market. To the 
extent that the rates and charges of the for-hire carriers fail to reflect 
the economic cost of the public facilities used, their prices are deficient 
as a test of inherent advantages. Secondly, where heavy out-of-pocket 
losses are incurred, such as in the rail passenger and LCL services, the 
imposition of such burdens upon freight traffic seriously affects the 
earrier’s ability to realize on its inherent advantages in the haul of 
freight traffic.?? 


Summary 


From the points developed herein there may be deduced the 
following suggested working principles applicable to interagency com- 
petive situations : 





18 jbid, p. 539. 

19 ibid, p. 535. 

20 ibid, p. 531. 

21 ibid, p. 532. 

22 The rail passenger and LCL out-of-pocket deficits alone require freight rates 
on the carload traffic which contributes toward such deficits (i.c., more than covers 
its own out-of-pocket cost) to be 7 per cent higher than otherwise would be necessary 
to yield the same rate of return. 
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1. Fitness and economy are achieved on any given traffic move- 
ment when the shipment is so moved as to occasion the lowest sum total 
incremental costs (carrier out-of-pocket costs plus shipper supplemental 
expenses). Carrier rates and services obviously are both involved. 

2. The ‘‘contribution’’ or marginal revenue concept provides a 
wide scope for differential and incentive pricing through which the 
inherent transportation advantages of any given mode of transportation 
may be given recognition, its cost structure considered. 

3. Taking the case history of New Automobiles in Interstate 
Commerce, it appears that market pricing factors when given free play 
are capable of doing a pretty fair job in dividing business according to 
fitness and economy, at the same time preserving essential transportation 
services. 

4. Any exercise of the minimum rate making power by a regulatory 
agency inevitably results in a ‘‘government-created’’ division of the 
traffic between the carriers affected. This follows inasmuch as traffic 
flow inevitably adjusts itself to any given rate relationship prescribed. 

5. The justification for minimum rate orders or restraints would 
appear to be limited to situations where a ‘‘destructive’’ rate war 
clearly promises to worsen rather than strengthen the ‘‘contribution”’ 
or net revenue position of the fitter mode of transportation, the end 
result being but to purposelessly shift burdens to other users of the 
service.27 The primary concern here is with the financial soundness 
of the fitter carrier. Such carrier should not find its net revenues 
worsened by the operation of the minimum rate authority when com- 
pared to that obtainable if price cutting had been allowed to run its 
normal course. 

6. Whenever the ‘‘equality of opportunity’’ concept is invoked 
by a regulatory agency in the exercise of its minimum rate making 
power, this term should be used in the sense of creating an equality 
of opportunity to fully develop one’s economic capacities.2* The term 
should not be used, it is believed, in the sense of creating an equal 
opportunity to divide the traffic or to ‘‘keep everybody in business.’’ 
Minimum rates, if prescribed, should be such as to clearly encourage 
the traffic to move by the fittest mode of transportation.* 

The foregoing working principles assume the pursuit of fitness 
and economy with a single-minded purpose and a minimum of govern- 
ment intervention in the operation of free market forces. There are, 
however, certain other considerations to be faced, including a reconcilia- 
tion of fitness and economy with other parts of the national transporta- 
tion policy. 





23 A similar problem arises where_no one carrier has clear inherent advantages 
(rates plus service) over another. This situation most often obtains when rail 
competes with rail or truck with truck. 

24 For a discussion of this — a “Bi aig - A Competitive System,” 
The protean t wo. (1954), A H. Kapl lan, p. 4 

6172, Ree Ment Tebacee Va. Ds N. C. to Official Points 
(7/19/54) Divison 2 permitted trucks to meet only the rail rate based on 36,000 
pound minimum, but not the lower rail incentive rates. This seems to be an im- 
portant precedent in the recognition of inherent advantages. 
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One practical problem is the adequacy of the information, on costs 
in particular, upon which inherent advantages as between modes of 
transportation are determined. Another is the degree of restraint (and 
respect for out-of-pocket costs as a rate floor) which competing carriers 
or modes of transportation can be depended upon to voluntarily exercise 
in their rate cutting.2° The volume of the traffic now being handled at, 
or below, long-run out-of-pocket costs is disturbing. 

Still another issue raised, and one going to national policy, is the 
consideration which should be given to the need for maintaining some 
surplus in transportation services and facilities for purposes of defense, 
or simply to sustain some minimum measure of interagency competi- 
tion. While these and other considerations no doubt are to be weighed, 
there does not appear to be any reason why they need deter an effective 
recognition of inherent advantages. 


Appendix 
U. S. Rail Revenue Contributions Above Out-of-Pocket Costs—1951 


Aggregate Dollar 


Contribution Above Revenue As A Per- 
Out-Of-Pocket (U. S. cent of Out-of- 
Commodity Classes Total) (000) Pocket Costs 
(1) (2) (3) 
Individual Commodity Classes 
Soybeans $ 14,669 215 
Soybean Oil Cake 4,835 127 
Lettuce 6,933 Def. 83 
Cattle, Calves, Single Deck 8,954 Def. 83 
Meats, Fresh, NOS 19,404 134 
Bituminous Coal 286,494 135 
Ore Concentrates 4,112 , 131 
Iron Ore 16,702 109 
Petroleum Crude 598 Def. 96 
Logs, Butts, Bolts 10,511 Def.? 60 
Lumber, Shingles Lath 110,665 145 
Gasoline 14,584 133 
Chemicals, NOS 64,258 210 
Furnace Slag 493 Def.? 96 
Manuf. Iron & Steel 179,997 225 
Explosives 72,988 681 
Cement, Portland 65,906 213 
Liquors, Alcoholic 13,167 311 
— Continued — 





1 Out-of-pocket loss. 

Source: Cols. (2) and (4) from I. C. C. Cost Section Statement 7-53, Dec. 1953. 
Col. (2) figures expanded to 100 per cent. : 

Note: Commodity classes herein selected to illustrate some of the range in 
the relation of rates to long-run out-of-pocket costs. tae . 

26 To the extent that any traffic fails to make the full “contribution” of which 
it is economically capable under the marginal revenue concept, it unjustly forces 
rates upward on other traffic upon which the carrier believes it has a monopoly. 
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All Carload Commodities 2,578,356 150 
Commodity Groups 
Products of Agriculture 266,370 134 
Animals and Products 38,392 117 
Products of Mines 424,747 127 
Products of Forest 119,501 129 
Manufactures & Misc. 1,677,697 181 
Forwarder Traffic 51,649 162 
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“Legal Problems of the Railroad Passenger 
Deficit” 


By Eupon Martin * 


This is a subject which I approach with humility and trepidation 
because, as the Supreme Court of the United States said in a related 
ease,! it presents one of those problems of transportation economics 
which involve ‘‘the exercise of judgment born of intimate knowledge 
of the particular activity and the making of adjustments and qualifi- 
eations too subtle for the uninitiated.’’ I do not pose as an expert. 
Few, if any, exist in this field. But I do know that the recurring and 
mounting deficits of the American railroads, from their passenger 
service operations, constitute a problem of vast importance not only 
to the railroad industry but to the transportation economy, and, indeed, 
the national defense of, the United States. 

Last year, according to the Interstate Commerce Commission, the 
railroad passenger service deficit was almost 705 million dollars,? 
equivalent to 38.8 per cent of the railroads’ income from freight services. 
In other words, out of every dollar earned by the railroads in the trans- 
portation of freight, almost 40 cents was eaten up by the passenger 
deficit. In fact, for the seven full years since the war, 1946-1953, the 
average ratio of passenger deficit to freight income is a little over 40 
per cent. 

Now, before you all rush out to sell your railroad securities, let me 
hasten to say that the passenger service deficit, as computed by the 
Interstate Commerce Commission, is based upon an accounting formula 
which allocates to each class of railroad service all expenses which the 
Commission thinks reasonably should be attributed to it, including 
proportions of overhead, general expense, property taxes, etc. The 
passenger deficit reported annually by the I.C.C. does not represent the 
amount of money which the railroads could save if no passenger service 
whatever were provided. Such a figure, of course, would be substantially 
lower. I have seen no satisfactory evidence as to the actual losses 
properly chargeable to the operation of railroad passenger service, nor 
any sound statement of the savings, if any, which would result if all 
passenger service were abandoned. The so-called out-of-pocket accounts, 
in the I.C.C. formula, represent about 53 per cent of total charges 
assignable to passenger operating expenses, and any such rough caleu- 
lation is subject to criticism, but even if we discount these deficits by 
50 per cent or more—and they should be discounted to some extent in 
any realistic consideration of their practical effects—they still constitute 
a serious drain upon the railroad industry, upon shippers of freight, 
and, indeed, upon the whole transportation economy of the country. 





* Vice President and General Council, Burlington Lines. This paper was pre- 
sented before the Public Utilities Section of the American Bar Association, August 
1954. Reprinted by permission. 

1 New York v. United States, 331 U.S. 284, 335. 

2 $704,574,000. 


= 








276 I. C. C. PRACTITIONERS’ JOURNAL 





Whether the passenger service deficit is over 700 million dollars, as 
reported by the I.C.C., or only half that amount, or a still lesser amount, 
it is a loss which no industry should be required to sustain, and a loss 
which may threaten the ability of the railroads to provide transporta- 
tion adequate to meet the needs of the commerce and the national 
defense of the United States. This is true because the railroads are 
compelled to operate on a very small margin of profit, without much 
control over either income or outgo, and because they have demon- 
strated, more than once, how vital they are to the national economy and 
the national defense. 

But this is enough to emphasize the importance of the railroad 
passenger deficit, which has been called ‘‘the most challenging problem 
in the regulatory field.’’* I come now to the ‘‘ Legal Problems.’’ 

When I was asked to talk to you on this subject, I demurred with 
the statement that the passenger deficit is primarily a political problem, 
as distinguished from a legal problem, but I was informed that great 
scholars of the law, like you gentlemen, are not interested in the hard 
political facts of life but are concerned instead with the beautiful 
intricacies of abstract legal principles, and so—from this ivory tower— 
let me take you on a tour through some of the most complicated and 
confused legal principles which ever tortured the mind of a railroad 
lawyer. 

But first you should know how these cases arise. Although Con- 
gress in 1920 delegated to the Interstate Commerce Commission the 
authority to decide whether or not a railroad should be permitted to 
abandon all or part of its trackage, it has been generally assumed, and 
held, that power was reserved in the states to decide whether or not a 
particular passenger train, for example, may be discontinued for lack 
of adequate patronage and earnings, notwithstanding the continued 
operation of freight service over the same trackage. A case is now 
before the Interstate Commerce Commission in which this jurisdictional 
question will be reconsidered.* Bills have been introduced in Congress 
which would give the Interstate Commerce Commission power to over- 
ride adverse state decisions in such cases.5 But at the moment, a rail- 
road which wishes to discontinue the operation of an unprofitable 
passenger train generally must obtain authority to do so from a state 
commission. If relief is denied by the state commission, an appeal 
generally may be taken through the state courts and thence, if certiorari 
is granted, to the Supreme Court of the United States. Until recently, 
it has been thought that relief also might be obtained through the federal 
courts, but this avenue was almost closed by a recent decision of the 
U. 8. Supreme Court.* Generally speaking, relief from an adverse state 
commission order, in a ‘‘train-off’’ case, must come through the state 
courts. 


8N. A. R. U. C. Report, 1952. 
41. C. C. Docket No. 31566, Operation of Passenger Trains in New Jersey. 
5S. 281, 83rd Congress. 

6 Alabama Commission v. Southern R. Co., 341 U. S. 341. 
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In all such cases before state commissions the basic issue is whether 
or not ‘‘public convenience and necessity’’ (a much abused phrase) 
permits discontinuance of the particular passenger train service under 
consideration. This somewhat vague standard makes room for countless 
political pressures, for spectacular performances by acrobatic account- 
ants, for sophistry by a commissioner who seeks to justify a prede- 
termined political opinion, for the admission of much irrelevant and 
incompetent evidence, and for other attributes of the administrative 
process which do not appeal to the true lawyer. But, theoretically at 
least, the issue in such cases is whether the railroad should be permitted 
to cease operation of a particular passenger train, as prayed in its appli- 
cation, or whether the ‘‘public interest’’ (another much abused phrase) 
requires the continuance of such service. 

To reach the jugular vein of this legal problem, I think we ought to 
get down to a case in which it is conceded, or established by competent 
evidence, that a particular passenger train cannot be operated without 
sustaining an out-of-pocket loss, because the legal problem is thus sharply 
presented, and because it has been held, not infrequently, that a carrier 
can be required to sustain such out-of-pocket losses if public convenience 
and necessity, or the public interest, requires such a sacrifice. 

The right to private property, and the principle that such property 
shall not be taken by the sovereign without due process, have been 
recognized generally since the Magna Charta. But the earliest English 
Law Tracts‘ state a principle of the common law which was paraphrased 
over 200 years later by our own Supreme Court, in Munn v. Illinois, 94 
U. 8. 113, as follows: 


‘*Property does become clothed with a public interest when 
used in a manner to make it of public consequence, and affect the 
community at large. When, therefore, one devotes his property to a 
use in which the public has an interest, he, in effect, grants to the 
public an interest in that use, and must submit to be controlled 
by the public for the common good, to the extent of the interest he 
has thus created. He may withdraw his grant by discontinuing the 
use, but, so long as he maintains the use, he must submit to the con- 
trol.’’ 


Lord Ellenborough in Aldnutt v. Inglis, 12 East 527, said in 1810: 


‘‘There is no doubt that the general principle is favored, both 
in law and justice, that every man may fix what price he pleases 
upon his own property, or the use of it; but if for a particular pur- 
pose the public have a right to resort to his premises and make use 
of them, and he have a monopoly in them for that purpose, if he 
will take the benefit of that monopoly, he must, as an equivalent, 
perform the duty attached to it on reasonable terms.”’ 





7Lord Chief Justice Hale in his treatise De Portibus Maris, | Harg. Law 
Tracts 78. 
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Of course, in a broad sense, this is simply to say that when private 
property is devoted to a public use, it is subject to public regulation. 
No one questions that doctrine, but whether these sound principles can 
be stretched to validate a state order which requires continued operation 
of a railroad passenger train at an out-of-pocket loss, presents a different 
and more difficult question. It would serve no purpose to consider 
further the early English cases, or the extent to which the common 
law was changed or affected by the adoption of the Fourteenth Amend- 
ment to the Constitution of the United States. 

Some of our early cases squint in the direction of a holding that 
such an order might have been invalid, even in the early days of rail- 
roading. For example, in Brooks-Scanlon Co. v. Railroad Commission 
of Louisiana, 251 U. S. 396, at page 399, the Court said: 


‘*A carrier cannot be compelled to carry on even a branch of 
business at a loss, much less the whole business of carriage.”’ 


See also Railroad Commission Cases, 116 U. 8S. 307, 325, 331, wherein 
the Court said that ‘‘the state cannot require a railroad corporation to 
carry persons or property without reward ;’’ Dow v. Beidelman, 125 U. S. 
680, 689; Georgia Railroad and Banking Co. v Smith, 128 U. S. 174, 
179; Chicago, Milwaukee and St. Paul Railway v. Minnesota, 134 U. S. 
418, 458; Budd v. New York, 143 U. S. 517, 547, in which the Court 
held that the state power over grain elevators and warehouses was not 
‘a power to compel the doing of the services without reward;’’ and 
Smyth v. Ames, 169 U. S. 466, 541, wherein the Court said that ‘‘the 
state cannot justify unreasonably low rates for domestic transportation, 
considered alone, upon the ground that the carrier is earning large 
profits on its interstate business * * * .’’ 

In Northern Pacific Railway v. North Dakota, 236 U. S. 585, the 
Court said at page 595: 


**As a carrier for hire, it cannot be required to carry persons 
or goods gratuitously. The case would not be altered by the asser- 
tion that the public interest demanded such earriage.’’ 


Again at pages 595-596 : 


‘‘The public interest cannot be invoked as a justification for 
demands which pass the limits of reasonable protection and seek to 
impose upon the carrier and its property burdens that are not 
incident to its engagement. In such a case it would be no answer 
to say that the carrier obtains from its entire intrastate business 
a return as to the sufficiency of which in the aggregate it is not 
entitled to complain.’’ 


In Norfolk and Western Railway Company v. West Virginia, 236 
U. 8. 605, at pages 608-609, the Court said: 


‘‘ * * * the devotion of the property of the carrier to public 
use is qualified by the condition of the carrier’s undertaking that 
its services are to be performed for reasonable reward; and that the 
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state may not select a * * * class of traffic, and * * * compel the 
carrier to transport it either at less than cost or for a compensation 
that is merely nominal.’’ 


Although most of the cases to which I have just referred involve 
the fixation of rates or charges for a public utility service, as dis- 
tinguished from the compulsory operation of a railroad passenger train, 
and although the quotations are, to that extent, somewhat out of context, 
the foregoing decisions would seem to suggest that a state order re- 
quiring continued operation of a passenger train at an out-of-pocket 
loss, might have been regarded—even in the early days of railroad 
operations—as an unconstitutional taking of railroad property, contrary 
to the provisions of the Fourteenth Amendment. 

But let me refer you to another group of cases, somewhat more 
directly in point, which hold in effect that such orders, at least at the 
time of their entry, did not violate the constitutional guarantees of due 
process, just compensation, and equal protection of the laws. 

In Atlantic Coast Line v. North Carolina Corporation Commission, 
206 U. S. 1, decided in 1907, which involved an order requiring the 
railroad to provide passenger train service at less than cost, the Court 
undertook to distinguish certain of the earlier cases involving rates and 
charges, such as Smyth v. Ames, supra, and said, at page 26: 


‘¢ * * * as the primal duty of a carrier is to furnish adequate 
facilities to the public, that duty may well be compelled, although 
by doing so as an incident some pecuniary loss from rendering such 
service may result.’’ 


In Missouri Pacific Railway Co. v. Kansas, 216 U. 8. 262 (1910) 
the Court considered a state order directing operation of a passenger 
train over a branch line within the State of Kansas. The Court upheld 
the order against the railroad company as ‘‘a necessary consequence of 
the acceptance and continued enjoyment of its corporate rights’’ and 
went on to say (page 279) : 


‘¢ * * * it cannot be said that an order compelling the per- 
formance of such duty at a pecuniary loss is unreasonable.’’ 


In Chesapeake & Ohio Railway v. Public Service Commission, 242 
U. S. 603 (1917), the court upheld an order of the West Virginia Public 
Service Commission requiring inauguration of certain branch line passen- 
ger service. It was not entirely clear that the service would be un- 
remunerative, and the Court considered other facts, but at page 607 
the Court said : 


‘One of the duties of a railroad company doing business as 
a common carrier is that of providing reasonably adequate facilities 
for serving the public. This duty arises out of the acceptance and 
enjoyment of the powers and privileges granted by the state and 
endures so long as they are retained. It represents a part of what 
the company undertakes to do in return for them, and its perform- 
ance cannot be avoided merely because it will be attended by some 
pecuniary loss.’’ 
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In Mississippi Railroad Commission v. Mobile and Ohio R. R. Co., 
244 U. S. 388 (1917), the Court held invalid an order of the Mississippi 
Commission directing restoration of certain passenger train service 
which had been discontinued by the carrier. This action apparently 
resulted from the precarious financial condition of the carrier, the small 
traveling population to be served, ete., but the Court also said (page 
391) that— 
‘¢ * * * regulation may extend in a proper case to requiring 
the running of trains in addition to those provided by the carrier, 
even where this may involve some pecuniary loss.”’ 


Since these cases to which I have just referred, the most recent of 
which was decided almost 40 years ago, the Supreme Court of the United 
States has not considered, on the merits, the important constitutional 
question whether a state may compel a railroad to operate a passenger 
train at a loss.® 

This is a fact of the utmost significance because, as I shall try to 
show you, conditions have so changed in the past 30 or 40 years that it is 
of no consequence now whether certain of the older precedents wer: 
right or wrong, and likewise of no consequence that possible conflic: - 
may appear in different groups of prior decisions. In other words 
may be conceded, arguendo, that prior to 1920 or thereabouts a carrier 
could be required, in a proper case, to continue the operation of a 
passenger train at a loss, but I suggest that such a decision, wnder present 
conditions, properly presented to the Court, would be contrary to the 
provisions of the Fourteenth Amendment. In other words, if a railroad 
can now prove that the operation of a particular passenger train results 
in an out-of-pocket loss, it is inconceivable to me that any court or 
commission, lawfully or properly, can compel its continued operation. 
Now, what are the changed conditions which prompt such a bold state- 
ment? 

In the first place, all of the older precedents rest upon the funda- 
mental proposition that although a common carrier must submit to public 
control so long as it continues to exercise its charter rights, and hence 
may be required to perform some service at a loss, it may avoid such 
losses, if it so desires, by surrendering its charter and discontinuing 
its operations. Prior to 1920 this provided a real alternative. But, as 
a practical matter and under modern conditions, this alternative no 
longer exists except in connection with the operations of a few very 
small railroads. Complete abandonment of a railroad is no longer a 
matter of right. Since 1920 a railroad may abandon its operations, in 
whole or in part, only after having first obtained authority from the 
Interstate Commerce Commission. But, apart from this statutory re- 
quirement, the cold, hard fact is that under present conditions a major 
trunk line railroad—of the type which performs over 90 per cent of 
the railroad service in this country—simply cannot as a practical matter 
surrender its charter and abandon its operations. Instead, as everyone 





8 A case reached that Court which involved that issue below, but it was disposed 
! Airs ‘ere grounds (Alabama Commission v. Southern R. Co, 7a U. 3. 
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knows who is familiar with railroad history during the Great Depression, 
when a trunk line railroad ‘‘goes broke’’ the stockholders are liquidated 
in the bankruptcy courts, and the bondholders take over as the new 
owners, but the railroad, as a practical necessity, continues its opera- 
tions. Thus, one of the cornerstones of the older precedents has 
crumbled, and one of the important reasons for the old rule has ceased 
to exist. 

More important, however, is the fact that underlying the early 
precedents, which attempted to justify the compulsory performance 
of unprofitable service by a common carrier, is the theory of a monopoly 
grant by the sovereign. You will recall the words of Lord Ellenborough 
in Aldnutt v. Inglis, supra, referring to a ferry operator, to the effect 
that— 


‘¢ * * * if for a particular purpose the public have a right to 
resort to his premises and make use of them, and he have a monopoly 
in them for that purpose, if he will take the benefit of that monopoly, 
he must, as an equivalent, perform the duty attached to it on reason- 
able terms.’’ 


In the days prior to World War I, it must be conceded that the 
railroads enjoyed a substantial monopoly in land transportation. The 
horse-drawn vehicle, often sunk in the mud, was the principal mode of 
land transport and the local passenger train was a practical necessity. 
But what is the situation today ? 

In 1916, the railroads of the United States furnished 98 per cent 
of the total intercity passenger miles, whereas, in 1950, the latest year 
for which total figures are available, the railroad proportion of total 
intercity passenger traffic was only 7.9 per cent.® 

In 1910, there were about 197 persons per motor vehicle in the 
United States; in 1920, there were about 11 persons per motor vehicle 
in the United States; and in 1947 there were only 3.8 persons per 
motor vehicle in the United States.* Current statistics are not available, 
but upon basis of an assumed national population of 160 million and 
1951 motor vehicle registrations, excluding publicly-owned vehicles, of 
51,291,597,* it may be assumed reasonably that today a motor vehicle 
is in operation for every three persons in the United States. 

A vast network of improved highways has been constructed through- 
out the United States during the past 35 or 40 years. Highway statis- 
ties for the earlier years are fragmentary but in 1921 only 387,000 miles 
of rural roads were surfaced, whereas, by 1952, the total surfaced 
mileage of rural and municipal roads was 2,070,000 miles.*° Of course, 
a substantial increase has occurred since 1952. 

But it is unnecessary to burden you with further statistics. Every 
school boy knows that the railroad monopoly of land transportation, 


9See CB&Q R. Co. v. Illinois Commerce Commission, 82 F. Supp. 368, 372, and 
“Report of the _ Committee on Cooperation with the I. C. in the Study 
of the Railroad Passenger Deficit Problem” published in 1952 by National Asso- 
ciation of Railroad and Utilities Commissioners, page 16. 

10 “Highway Statistics” published by the U. S. Bureau of Public Roads, 1945 
Edition, page 60, and 1952 Edition, page 130. 
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which was another cornerstone of the earlier legal precedents, long since 
has disappeared. The rules must fall with the reasons which formerly 
supported them." 

Finally, and as a corollary to the transportation revolution which 
has oceurred in this country, that much abused phrase ‘‘public con- 
venience and necessity’’ needs reappraisal in the light of changed con- 
ditions. According to the authorities }* the phrase means an ‘‘urgent 
public need,’’ not the needs of ‘‘the individual or a number of in- 
dividuals.’’ Under present conditions, with over 50 million motor 
vehicles operating over more than two million miles of improved 
highways in the United States, many of which parallel the lines of the 
railroad network, and considering the obvious convenience which inheres 
in the operation of the private automobile and the certificated motor 
carriers, can it now be said—as a matter of law—that an ‘‘urgent public 
need’’ exists for continued operation of any railroad passenger train 
with patronage so slight that it cannot even earn its out-of-pocket cost? 
The question answers itself. 

Fortunately for the railroads, several recent court decisions recog- 
nize the need for a new judicial look at this important question in view 
of the changed conditions which have destroyed the foundations of 
the earlier legal precedents. I quote from a few of these cases: 


In CB&Q R. Co. v. Illinois Commerce Commission, 82 F. Supp. 
368, 373, the Court said: 


‘‘The passenger transportation revolution wrought by the 
private automobile and certificated bus, in connection with a vast 
system of improved highways, has not only resulted in transferring 
the radically larger proportion of the passenger transportation needs 
and services from the local railroad passenger train to the highway, 
but the convenience afforded by the private automobile in connec- 
tion with said highways has so outmoded the local railroad passen- 
ger train (exclusive of railroad suburban service) as to cause 


said local train service to become an obsolete form of transporta- 
tion.’’ 





_ 2 See Brandeis, J., dissenting in Burnet v. Coronado Oil & Gas Co., 285 U. S. 
‘“* * * the decision of the Court, if, in essence, merely the determination 
of a fact, is not entitled, in later controversies between other parties, to that 
sanction which, under the policy of stare decisis, is accorded to the decision of a 
proposition purely of law. For not only may the decision of the fact have been 
rendered upon an inadequate presentation of then existing conditions, but the 
conditions may have changed meanwhile. Compare Abie State Bank v. Bryan, 
282 U. S. 765, 772._ Moreover, the judgment of the Court in the earlier decision 
may have been influenced by prevailing views as to economic or social policy 
which have since been abandoned. In cases involving constitutional issues of 
the character discussed, this Court must, in order to reach sound conclusions, 
feel free to bring its opinions into agreement with experience and with facts 
newly ascertained, so that its judicial authority may, as Mr. Chief Justice Taney 
said, ‘depend altogether on the force of the reasoning by which it is supported.’ ” 


12 Wisconsin Telephone Co. v. Railroad Commission, 162 Wis. 383; 156 N. W. 
614, 617; Chicago, G. W. R. Co., Trackage, 207 |. C. C. 315, 321; Roy v. Commerce 
Commission, 322 Ill. 452, 153 N. E. 648. 
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And at pages 377-378, the Court said: 


‘*In determining whether public convenience and/or necessity 
requires the restoration of plaintiff’s local railroad passenger trains, 
the rules announced in older legal precedents established prior to 
the transportation revolution wrought by the national system of 
improved highways and the widespread use of the private auto- 
mobile, the certificated bus and truck, are no longer applicable, 
inasmuch as the widespread use of the motor vehicle on said high- 
ways not only destroyed the railroads’ former monopoly of the 
passenger transportation business, but it has also made the local 
railroad passenger train an obsolete form of transportation.’’ 


In Illinois Central Railroad Co. v. Illinois Commerce Commission, 
Ill. 77, 101 N. E. 2d 588, at page 593, the Court said: 


‘‘In determining questions of public convenience and necessity 
today, consideration must be given to the fact that railroads no 
longer have a monopoly of transportation. Older decisions, requir- 
ing the continuance of particular passenger-train services even 
though conducted at a loss, were rendered in a period when railroads 
provided the principal source of land transportation. Horse-drawn 
vehicles provided little if any competition. Today, on the other 
hand, railroads are in competition with bus and truck lines as well as 
private automobiles traveling over a vast system of improved high- 
ways built, not by private capital as is the case with rail carriers, 
but by public expenditures. They are in competition also with 
government subsidized waterways and, in recent years, with the 
expanding activities of air lines. In the light of such changed con- 
ditions it is a duty of the carrier to seek, and of the regulatory 
agency to permit, elimination of uneconomic services no longer 
needed or used by the public to any substantial extent. The reasons 
which originally may have provided justification for compulsory 
facilities maintained at substantial losses have largely disappeared 
today, rendering local train service in many cases an obsolete form 
of transportation. Recognition of such factors by regulating bodies 
not only results in financial benefit to the railroads but, by elimi- 
nating unnecessary passenger-train service, makes possible more 
economical transportation for the public on the trains which remain 
in substantial demand.’’ 

In St. Louis-San Francisco R. Co. v. State, 230 Pac. 2d 709, the 


Supreme Court of Oklahoma reviewed most of the earlier precedents to 
which I have referred, explained why they cannot be applied under 
present conditions, and went on to say at page 715: 





‘*When a common carrier is called upon to alleviate a mere 
public inconvenience in the matter of transportation, the cost to be 
ineurred thereby is of paramount importance. If the maintenance 
of facilities necessary to relieve the situation will result in financial 
loss in performing the particular service wherein the inconvenience 
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arose, to require such facilties would be to take the carrier’s property 
without due process of law.’’ 


See also Southern Ry Co. v. Public Service Commission, 195 S. C. 
247, 10 S. E. 2d 769; Corporation Commission of Arizona v. Southern 
Pacific Co., 55 Ariz. 173, 99 Pac. 2d 702; Application of Chicago, Bur- 
lington & Quincy R. Co., 152 Nebr. 352, 41 N. W. 2d 157; Chicago, B, & 
Q. R. Co. v. Nebraska State Railway Commission, 152 Nebr. 367, 41 
N. W. 2d 165; Lynchburg Traffic Bureau v. Commonwealth of Virginia, 
189 Va. 612, 54 S. E. 2d 66; Texas & New Orleans R. Co. v. Railroad 
Commission of Texas, 220 S. W. 2d 273. 

These cases state the law as I think it is, and ought to be. They 
hold in effect that a state order which undertakes to compel continued 
operation of a railroad passenger train, which cannot be operated except 
at an out-of-pocket loss, is an unconstitutional taking of private property 
without due process of law. 

But notwithstanding all this, certain state commissions, and 
occasionally an appellate court, continue to rely upon the older prece- 
dents, and deny relief under such circumstances.’ 

The courts and state commissions ought not to close their eyes to 
conditions which are well known to everyone. A railroad company has 
but limited powers of management. It has no final power to fix rates, 
therefore, little control over its revenue. Its control over expenses, par- 
ticularly wages, is strictly limited. In managerial functions it is re- 
stricted by rules arising from contracts with powerful labor organiza- 
tions. It is the duty of a carrier to seek, and the duty of courts and 
commissions to permit, the elimination of services no longer needed or 
used by the general public, which cannot be continued without pecuniary 
loss, Chicago, B. & Q. R. Co. v. Municipalities, etc., 152 Nebr. 352, 41 
N. W. 2d 157, 164. 

If the railroads, the state commissions, and the courts fulfill their 
duties in these respects, the railroad passenger deficit will gradually 
disappear; better passenger service will be provided on trains which 
are needed; and the railroads will thus be able to provide better and 
more economical transportation for the commerce and defense of the 
nation. 

If they do not thus fulfill their duties, Congress must assert its 
paramount power over interstate commerce and take from the states 
the authority which they have so long exercised over local passenger 
transportation service. In other words, if local political pressures con- 
tinue to control the decisions of certain state commissions, and if certain 
of the state courts cannot or will not follow the lead of their more 
judicious and enlightened brethren, and recognize the changed con- 
ditions which have destroyed the foundation of the earlier decisions 
on this subject, power over local passenger train service, like the power 
over railroad line abandonments, must be lodged with the Interstate 
Commerce Commission. 





13 Southern Ry. Co. v. Commonwealth, 193 Va. 291, 68 S. E. 2d 552; Central 
R. Co. v. Dept. of Public Utilities, 10 N. J. 255, 90 Atl. 2d 1; In re N. J. '& N.Y. 
R. Co., 12 N. J. 281, 96 Atl. 2d 526; Southern Pacific Co. v. FP. U..C., Be Fae. Mi 70. 
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Proposed Revision of Rules Governing the Filing 

of Insurance and Other Security by Motor Carriers 

and Brokers Subject to Part II of the Interstate 
Commerce Act 


(49 C. F. R. 174) 


On December 9th the Commission issued a notice of proposed rule- 
making concerning a revision of rules governing the filing of insurance 
and other security by motor carriers and brokers. 

Pursuant to Section 4(a) of the Administrative Procedure Act 
(60 Stat. 237, 5 U.S.C. 1003) notice is hereby given of the proposed 
revision of the rules and regulations relating to the filing of insurance 
or other security for the protection of the public required pursuant to 
Sections 211(c) and 215 of the Interstate Commerce Act. The revisions 
proposed to be made are set forth in Appendix A attached hereto. Ex- 
cept in respect of those revisions which are clearly self-explanatory, 
each revision is followed by an explanatory note covering its purpose 
and effect. 

No oral hearing on the proposed revisions is contemplated ; however 
interested parties may file with this Commission, within thirty days 
from the publication hereof, written statements of facts, opinions or 
arguments concerning the herein proposed revised rules and regulations. 
Any written statement so filed shall conform with the specifications 
provided in Rule 15 of the Commission’s Rules of Practice. An original 
signed copy and six additional copies shall be furnished for use of the 
Commission. 

Notice to the general public will be given by depositing a copy of 
this notice in the Office of the Secretary of the Commission for inspec- 
tion, and by filing a copy with the Director, Division of the Federal 
Register. 

By the Commission, Division 5. 


Appendix A 


Proposal 
No. 1. Sub-section 174.1(a) to be amended to read as follows: 


Property damage; public liability. Except as provided in para- 
graph (c) of this section, no common or contract carrier subject to 
part II of the Interstate Commerce Act shall engage in interstate 
or foreign commerce, and no certificate or permit shall be issued to 
such a carrier or remain in force unless and until there shall have 
been filed with and accepted by the Commission a surety bond, 
certificate of insurance, proof of qualifications as a self-insurer, or 
other securities or agreements, in the amounts prescribed in § 174.2, 
conditioned to pay any final judgment recovered against such motor 
earrier for bodily injuries to or the death of any person resulting 





—285— 





I. C. C. PRACTITIONERS’ JOURNAL 





from the negligent operation, maintenance or use of motor vehicles in 
transportation subject to part II, Interstate Commerce Act, or 
for loss of or damage to property of others. 


Explanation: The purpose of this revision is to provide for 
‘*acceptance’’ of filings by the Commission, rather than ‘‘ approval ;’’ 
to make clear that certificates of insurance are required in lieu of 
actual policies; to delete certain wordage which is not intended 
to change the effect of the paragraph; and to delete provisions 
pertaining to carriers partially exempt from regulation and those 
whose rights are leased to others, which provisions will be included 
in proposed new paragraph (c) of this section. 


Sub-section 174.1(b), which applies to cargo insurance required 
of common carriers in the same manner in which the preceding 
paragraph applies to public liability and property damage insurance 
of common and contract carriers, to be amended in exactly the 
same manner and to the same extent as the preceding paragraph; 
and to be further amended in respect of the list of commodities 
exempted from the requirements of this sub-section by the following 
insertions : 


After ‘‘Bituminous concrete (also known as blacktop or amo- 
site)’’ including mixtures of asphalt paving 


Lime and limestone 
After ‘‘Ores in bulk’’ including ore concentrates 
Peat moss 


Other materials or commodities, of low value, upon specific 
application to and approval by the Commission. 


Explanation: The foregoing represents those commodity exemp- 
tions which have been approved since the last issue of the rules and 
regulations, while the ‘‘catch-all’’ phrase at the end is self-ex- 
planatory. 


Proposal 
No. 3. A new sub-section, numbered 174.1(c), to be added as follows 





to cover provisions which were formerly contained in sub-sections 
174.1(a) and (b): 


Carriers partially exempt ; leased rights. The requirements of para- 
graphs (a) and (b) of this section shall not apply to motor carrier 
operations partially exempt from regulation by sections 202(c) 
and 203(b) (49 USC 302(c) and 303(b)), or to motor carriers 
which have, with the approval of the Commission, leased their 
entire operating rights to others, but only so long as the lessee of 
such rights, with the approval of the Commission, continues such 
operations. Lessors may not resume operations unless and until full 
compliance is effected. 
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4. A new sub-section, numbered 174.1(d) to be added as follows, the 
provisions of which were formerly included in sub-section 174.7 (e) : 


Continuing compliance required. Such security as is accepted by 
the Commission in accordance with the requirements of Sections 


211(¢c) and 215 of part II, Interstate Commerce Act, shall remain in 
effect at all times. 


Section 174.4, which pertains to the security required from brokers, 
to be amended by inserting the words ‘‘firm or corporation’’ follow- 
ing the word ‘‘person,’’ wherever it appears in this section, to make 
it clear that other than individuals may be considered within the 
meaning of the term ‘‘broker’’ as used herein. 


Section 174.6 Bonds and Insurance Policies to be amended to read 
as follows: 


Bonds and Certificates of Insurance. Each certificate of insurance 
or surety bond filed with the Commission must be for the full limits 
of liability required under these rules and regulations, Provided, 
that only corporations or companies approved by the Commission 
may qualify to act as surety. 


Explanation: The purpose of this revision is to provide that the 
Section of Insurance, for the Commission, assumes the responsibility 


for approval of insurance and surety companies filing surety bonds 
with the Commission, rather than relying upon acceptance of such 
companies by the United States Treasury Department; also certain 
wordage has been deleted as redundant. 


Sub-section 174.7 Forms and Procedure to be amended as follows 
as respects (a) and (b): 


(a) Forms of endorsements and cancellation notices, etc. Endorse- 
ments for policies of insurance, and surety bonds, certificates of 
insurance and applications to qualify as a self-insurer, or for 
approval of other securities or agreements, notices of cancellation 
and notices to rescind cancellation or reinstate policies of insurance 
and surety bonds must be in the form prescribed and approved by 
the Commission. 


Proposal 


No. 7. (b) Filing of certificates of insurance and cancellation notices, etc. 
Certificates of insurance, surety bonds, notices of cancellation and 
notices to rescind cancellation or reinstate policies of insurance or 
surety bonds must be filed with the Commission in triplicate. 


Explanation: The purpose of these revisions is to make it clear 
that notices to rescind cancellation or reinstate policies of insur- 
ance and surety bonds must be in the prescribed form; and to 
eliminate (from (b)) reference to the manner in which the filings 
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10. 


12. 


are handled in the office of the Commission, which is a procedural 
matter. 


Sub-section 174.7 (b-1) Filing of blanket certificate of insurance to be 
deleted in its entirety since the provisions thereof are now outmoded. 


Sub-section 174.7(c) Name of insured to be amended to read as 
follows : 


Certificates of insurance and surety bonds shall be issued in the 
full and correct name of the individual, partnership, corporation, 
or other person to whom the certificate, permit, or license is or is 
to be issued. In the case of a partnership, all partners shall be 
named. 


Explanation: As in the revision of § 174.1, this revision clarifies 
the point relating to the filing of certificates of insurance in lieu 
of actual policies. 


Sub-section 174.7(d) Cancellation notice to be amended to read 
as follows: 


Surety bonds, certificates of insurance and other securities and 
agreements shall not be canceled or withdrawn until after thirty 
(30) days notice in writing by the insurance company, surety or 
sureties, motor carrier, broker or other party thereto, as the case 
may be, has first been given to the Commission at its office in 
Washington, D. C., which period of thirty (30) days shall commence 
to run from the date such notice is actually received at the office 
of the Commission; Provided, however, that the thirty days notice 
of cancellation may be waived if a letter requesting cancellation 
as of an earlier date is received from the motor carrier involved, 
attaching to such letter a notice of cancellation of the current 
coverage and a new certificate of insurance or surety bond which is 
acceptable under these rules extending coverage as of the date of 
cancellation, provided such date is subsquent to the receipt of such 
notice by the Commission. 


Explanation: The purpose of this revision is to permit a waiver 
of the thirty days notice of cancellation under certain circumstances 
which are self-evident. 


Proposal 


No. 11. Sub-section 174.7(c) Motor carriers and brokers; compliance 


with part II, Interstate Commerce Act and this part to be deleted, 
since the provisions thereof will be contained in proposed new 
sub-section 174.1(d). See Proposal No. 4 


Section 174.8 Insurance and Surety Companies; Authorized to be 
amended to read as follows: 

(a) State authority and designation of agent. No certificate of 
insurance or surety bond will be accepted by the Commission under 
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these rules and regulations unless written or issued by an insurance 
or surety company legally authorized to issue a policy of the type 
indicated by such certificate or a surety bond in each state in which 
the motor carrier is authorized to operate under part II of the 
Interstate Commerce Act and such company fully complies with 
paragraph (b) of this section; Provided, however, that in lieu of 
the licensing requirement with respect to any state except that in 
which the motor carrier has its principal place of business or domi- 
cile, the company may file with the Commission a designation in writ- 
ing of the name and post office address of a person in each such state 
upon whom process issued by or under the authority of any court 
having jurisdiction of the subject matter may be served in any 
proceeding at law or equity brought against such company. Such 
designation may from time to time be changed by like designation 
similarly filed, but shall be maintained during the effectiveness of 
any certificate of insurance or surety bond issued by the company, 
and thereafter with respect to any claims arising during the effec- 
tiveness of such certificate or bond. 


Explanation: This revision is for the purpose of enabling insurance 
or surety companies to file in behalf of motor carriers even though 
they may not be licensed to do business in each of the states in 
which such carrier is authorized to perform operations under part 
II of the Act, provided they are licensed in the state of the motor 
earrier’s domicile (or its principal place of business) and have 
filed with the Commission the name of an agent upon whom legal 
process may be served in each of the other states in which the 
carrier is authorized to operate. 


Sub-section (b) Financial Resources of the preceding section 
(174.8) to be amended by inserting the following at the end thereof: 


In addition to the foregoing, consideration shall be given to such 
specific factors as: 


(a) Length of time engaged in the casualty insurance business 
and particularly in the writing of motor carrier risks. 

(b) Management with demonstrated ability to successfully 
conduct the affairs of a casualty insurance company writing 
the lines of insurance being written or proposed to be 
written. 

A current financial statement indicating clearly its ability 
to assume the payment of any and all claims likely to 
oceur under policies of insurance issued, including: 

(i) A conservative ratio between net written pre- 
mium, unearned premium and policy holders’ 
surplus. 

(ii) A liquid position as regards investments. 

(iii) An expense ratio to premiums written or earned 
commensurate with its particular class of opera- 
tion. 
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14. 


15. 


(d) Contracts of reinsurance, with reinsurers satisfactory to 
the Interstate Commerce Commission, which limit the po- 
tential catastrophe hazard of the company. 


All companies, whenever requested to do so by the Commission 
shall furnish copy of their annual statement, on the ‘‘Convention’’ 
form, as filed with the regulatory agency of the company’s home 
state. All companies formed, reorganized, or passing under new 
management or control since January 1, 1952, shall submit, not later 
than September lst of each year, an interim balance sheet and 
operating statement as of June 30th of that year, until such time 
as the Commission is satisfied concerning the future stability of such 
companies. The Commission may, if deemed expedient, require an 
examination of any company at the company’s own expense. 


Explanation: The foregoing is largely self-explanatory, and is 
intended to provide insurance and bonding companies seeking 
Commission approval with information as to the yardstick used by 
the Commission in authorizing such companies to file evidence of 
insurance or surety with it; to clarify the requirements relating to 
financial data required; and to provide for examination of com- 
panies should such be deemed expedient. 


Sub-section 174.8(¢c) Effective date to be deleted in its entirety 
since the provisions thereof are now obsolete. 


Section 174.9 Refusal to accept, or revocation by Commission of 
surety bond, etc. to be amended to read as follows: 


The Commission may, at any time, refuse to accept or may revoke 
its acceptance of any surety bond, certificate of insurance, qualifi- 
cations as a self-insurer, or other securities or agreements if, in its 
judgment such security does not comply with these sections or for 
any reason fails to provide satisfactory or adequate protection 
for the public. Revocation of acceptance of any certificate of 
insurance, surety bond or other security shall not relieve the motor 
earrier from compliance with § 174.1(d) of these rules and regula- 
tions. 


Explanation: As heretofore, this provision recognizes the principle 
of filing certificates of insurance rather than policies; of ‘‘ac- 
ceptance’’ rather than ‘‘Approval;’’ and further provides for 
continuing compliance in the event of revocation of acceptance. 


Proposal 
No. 16. Sub-seetions 174.10 (a) and (b) to be revised and combined in 


restated form as follows: 


Fiduciaries. (a) Insured and Principal defined. The terms ‘‘in- 
sured’’ and ‘‘principal’’ as used in certificates of insurance, surety 
bonds, notices of cancellation and notices to rescind cancellation 
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17. 


18. 


19. 





or reinstate policies of insurance or surety bonds filed by or in 
behalf of motor carriers under these sections shall be construed to 
include not only the motor carrier named in the certificate, surety 
bond, notice of cancellation, or notice to rescind cancellation or 
reinstate policy of insurance or surety bond, but also the fiduciary 
of such motor carrier as defined in sec. 179.3 of this Chapter— 
Transfers of Operating Rights. The coverage of fiduciaries herein 
provided for shall attach at the moment of succession of such fiducia- 
ries. 


Explanation: This revision dispenses with the provision for giving 
notice of succession of fiduciaries as a condition precedent for 
attachment of coverage of such fiduciaries. 


Sub-section 174.10(¢c) Insurance coverage in behalf of fiduciaries 
to apply concurrently to be renumbered 174.10(b) in view of the 
preceding proposal eliminating sub-section 174.10(b) as it has 
heretofore existed. 


Sub-section 174.10(d) Effective date to be deleted in its entirety 
since the provisions thereof are outmoded. 


The following section is to be inserted as a new regulation, made 
necessary by the passage of Public Law 522 of the 83rd Congress, 
Chapter 563 H. R. 7468, its purpose being to apply, insofar as 
practicable, the same rules to carriers engaged in foreign commerce, 
as defined herein, as are now applicable to domestic carriers under 
part II of the Act: 


§ 174.11 Operations in Foreign Commerce. No motor carrier (as 
defined below) may operate in the United States in the course of 
transportation between places in a foreign country or between a 
place in one foreign country and a place in another foreign country 
unless and until there shall have been filed with and accepted by 
the Commission a certificate of insurance, surety bond, proof of 
qualifications as a self-insurer, or other securities or agreements 
in the amount prescribed in sec. 174.2-A, conditioned to pay any 
final judgment recovered against such motor earrier for bodily 
injuries to or the death of any person resulting from the negligent 
operation, maintenance, or use of motor vehicles in transportation 
between places in a foreign country or between a place in one foreign 
country and a place in another foreign country, insofar as such 
transportation takes place in the United States. The security for 
the protection of the public required by this section shall be main- 
tained in effect at all times and shall be subject to the provisions 
of sections 174.5, 174.6, 174.7, 174.8, 174.9 and 174.10 of these rules 
and regulations; Provided, that the requirements of sec. 174.8(a) 
shall be satisfied if the insurance or surety company, in addition to 
having been approved by this Commission, is legally authorized to 
issue policies or surety bonds in all the states in or through which 
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the motor carrier operates, or if the company is legally authorized 
to issue policies or bonds in one of such states and has filed with 
the Commission the name and address of a person in each of such 
other states in which it is not authorized to issue such policies or 
bonds upon whom legal process may be served. Such designation 
may from time to time be changed by like designation similiarly filed, 
but shall be maintained during the effectiveness of any certificate 
of insurance or surety bond issued by the company, and thereafter 
with respect to any claims arising during the effectiveness of such 
certificate or bond. 


The term ‘‘motor carrier’’ as used in this section means one who 
transports persons or property by motor vehicle, for compensa- 
tion, or who transports property of which he is owner, lessee, or 
bailee, when such transportation is for the purpose of sale, lease, 
rent, or bailment, or in furtherance of any commercial enterprise. 





IDENTIFICATION OF MOTOR-CARRIER VEHICLES 
Ex Parte No. MC-41 (49 C. F. R. 166.1 through 166.6, inclusive) 


It appearing, That the Commission, Division 5, by order of June 
11, 1947 (49 CFR 1947) in Ex Parte No. MC-41, issued revised rules 
and regulations respecting identification of motor vehicles; 

It further appearing, That upon consideration of a petition of the 
corporations operating under the trade name, The Greyhound Lines, 
consisting of the Greyhound Corporation (No. MC-1501), Eastern 
Canadian Greyhound Lines, Ltd., (No. MC-30053), Southwestern Grey- 
hound Lines, Ine. (No. MC-1510), Northeastern Missouri Greyhound 
Lines, Ine. (No. MC-110129), New England Greyhound Lines, Inc. 
(No. MC-1517), Central Greyhound Lines, Inc., of New York (No. MC- 
1520), Atlantie Greyhound Corporation (No. MC-1504), Capital Grey- 
hound Lines, (No. MC-1505), Pacific Greyhound Lines, (No. MC-1511), 
Northland Greyhound Lines, Ine. (No. MC-1509), Richmond-Greyhound 
Lines, Ine. (No. MC-1508), and Pennsylvania Greyhound Lines, Ine. 
(No. MC-1502), further revision of said rules and regulations appear 
justified : and good cause appearing therefor: 

It is ordered, That § 166 be, and it is hereby, revised as follows: 

§ 166.1 Vehicles subject to regulation. Every for-hire motor carrier 
operating under authority granted pursuant to the Interstate Commerce 
Act (49 U.S.C., 1 et seq,) shall observe the rules and regulations herein 
prescribed respecting each motor vehicle operating under such authority. 

§ 166.2 Method of identification. There shall be displayed on both 
sides of each vehicle operated under its own power, either above or in 
combination, except as otherwise herein provided respecting vehicles in 
driveaway service and those used under a continuing interchange or 
lease arrangement between common carriers of passengers by motor 
vehicles, the name, or trade name, of the motor carrier under whose 
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authority the vehicle or vehicles is or are being operated, and the 
certificate, permit, or docket number assigned to such operating authority 
by the Interstate Commerce Commission. Such certificate, permit, or 
docket number, or numbers, shall be in the following form: ‘‘I. C. C. 

,’’, but shall not include any sub numbers which may have 
been assigned. If the name of any person other than the operating 
carrier appears on the vehicle operated under its own power, either alone 
or in combination, the name of the operating carrier shall be followed 
by the information required above, and be preceded by the words 
‘operated by.’’ Nothing in these regulations shall prohibit display of 
such additional identification as is not inconsistent herewith. 

§ 166.3 Size, shape and color. The display of name and number 
herein prescribed shall be in letters and figures in sharp color contrast 
to the background and be of such size, shape and color as to be readily 
legible, during daylight hours, from a distance of 50 feet while the 
vehicle is not in motion, and such display shall be kept and maintained 
in such manner as to remain so legible. If desired, display may be 
accomplished through the use of a removable device so prepared as 
otherwise to meet the identification and legibility requirements of these 
regulations. 

§ 166.4 Vehicles in driveaway service. If a removable device is 
used on vehicles in driveaway service, it either may be affixed on both 
sides, or, at the rear of the single driven vehicle. In the cases of a com- 
bination driveaway operation the removable device may be affixed on 
both sides of any one of the units comprising the combination, or at the 
rear of the rear-most unit of the combination. 

§ 166.5 Passenger vehicles. The foregoing regulations shall not 
apply to motor vehicles used in the transportation of passengers by 
common carriers when such vehicles are used in providing through 
transportation of passengers, in regular services, over the authorized 
routes of two or more of such carriers under a continuing interchange 
or lease of equipment arrangement between such carriers, if the vehicle 
owner’s name and certificate number is displayed thereon in the manner 
provided in Rule 166.2 hereof, and if there shall have been filed with 
the office of the District Director or Directors having jurisdiction over 
such carriers and posted in each terminal and ticket agency on the 
involved routes a published schedule of the carriers showing clearly 
the points or places between which each carrier assumes and bears com- 
plete control and responsibility for the operation of the interchanged 
or leased vehicle. 

§ 166.6 Use of identification plates prohibited. On and after the 
effective date hereof, identification plates theretofore issued by the 
Interstate Commerce Commission shall not be displayed on any motor 
vehicle operating under authority of the Commission, or otherwise. 


(Authority: 49 Stat. 546, 566; 52 Stat. 1237, 1240) ; 54 Stat. 921; 
56 Stat. 176; 49 U.S.C. 304, 324) 
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It is further ordered, That the said order of June 11, 1947, be, and 
it is hereby, vacated and set aside, effective January 3, 1955, and the 
current order also shall become effective that date; 

And it is further ordered, That a copy of this order be served upon 
all for-hire motor carriers and that notice hereof be given to the general 
public by depositing a copy in the office of the Secretary of the Com- 
mission at Washington, D. C., and by filing with the Director, Division 
of the Federal Register. 

By the Commission, division 5. 


11-17-54 





USE OF A SEGMENT OF THE NEW YORK STATE THRUWAY (A TOLL HIGHWAY) 
BY MOTOR CARRIERS SUBJECT TO THE INTERSTATE COMMERCE ACT 


(49 C. F. R. 211.10) 


At a Session of the Interstate Commerce Commission, Division 5, 
held at its office in Washington, D. C., on the 16th day of November, 
A. D. 1954 

The above-entitled matter being under consideration : 

It appearing, That this Commission has received inquiries from the 
New York State Thruway Authority and certain motor carriers regard- 
ing the entry of a general order authorizing the use of the New York 
State Thruway between the Buffalo interchange (Barrier Control No. 
50) and the Suffern interchange (No. 15) as an alternate route by motor 
carriers holding authority to operate over other State and Federal high- 
ways between those points; 

It further appearing, That the New York State Thruway is a 
modern toll highway in which there are improvements in design and 
construction over other highways in that region, including the elimi- 
nation of cross traffic, reduction in grades, lengthening of curves, and 
widening of the pavement; that its use as an alternate route by motor 
carriers holding authority to operate over other highways which 
parallel the said Thruway between the points specified would promote 
economical operation, improve the service rendered to the public, serve 
purposes of national defense, and contribute to the promotion of safety 
on the highways; and that only in special and unusual instances will 
there exist reasons for denying to any carrier operating over such 
parallel highways permission to use the segment of the Thruway indi- 
cated as an auxiliary highway; 

And it further appearing, That in general the use of the said 
segment of the Thruway as an alternate route as above indicated is and 
will be required by public convenience and necessity, in the case of 
common carriers, and consistent with the public interest and the national 
transportation policy declared in the Interstate Commerce Act, in the 
case of contract carriers, and the Commission so finding; therefore, 

It is ordered, That Part 211 be, and it is hereby, amended by delet- 


ing the entire context of § 211.10 and substituting in lieu thereof the 
following : 
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§ 211.10 Use of the New York State Thruway by motor carriers 
authorized to operate over specified parallel highways. 

(a) Conditions. The segment of the New York State Thruway 
extending between the Buffalo interchange (Barrier Control No. 50) 
and the Suffern interchange (No. 15), and such additional highways 
as may be required in traveling by the shortest practicable route between 
authorized highways and the segment of the Thruway indicated in per- 
forming authorized operations, may be used as an alternate route, with- 
out obtaining prior authority therefor, by motor carriers subject to the 
Interstate Commerce Act who are authorized to operate in or through 
New York over U. 8. Highways 9, 9W, and 20, and/or New York High- 
ways 5, 58, 7, 8, 9G, 9H, 9J, 17, 20, 28, 29, 31, 32, 33, 49, 67, 78, 96, 143, 
144, 168, 169, 173, 250, 263, 324, 332, 365, and 385, subject in all instances 
to the following conditions: 


1. The carrier in each case shall give notice to the Commission, by 
letter, setting forth (1) a complete description by highway 
numbers of the carrier’s authorized route between the point 
where it proposes to leave its authorized route and the point 
where it proposes to return to such route, (2) a complete de- 
scription by highway numbers of the proposed deviation route, 
including the portion of the Thruway to be used, between the 
point where it proposes to leave its authorized route and the 
point where it will return to such route, and (3) a list of all 
known competitors, with a statement that a copy of such letter 
notice has been served on each of those listed. 

. The letter shall contain a statement to the effect that the carrier 
filing the notice will continue to furnish reasonable and adequate 
service at all points it is now authorized to serve, that it will 
not serve new points or points it is not now authorized to serve, 
and that the use of the Thruway will not enable the carrier to 
engage in transportation between any points where because of 
the cireuity of its present routes, or otherwise, such operation 
is not now practicable. 

. The right to use the Thruway as an alternate route shall continue 
only so long as the carrier is entitled to use the highway or 
portion thereof described in its Certificate or Permit which 
parallels the Thruway, in performing services authorized under 
the Interstate Commerce Act, and only so long as the conditions 
specified herein are observed. 


(b) Protests. Any party in interest may file a protest within 30 
days from the date a carrier gives notice of intent to operate over the 
Thruway. Such protest may be in the form of a letter, should contain 
facts and information to support protestant’s opinion that the carrier 
filing such notice cannot meet the terms of the above-specified conditions, 
and should reflect that a copy of the protest has been furnished to the 
earrier filing the notice. If such a protest is filed the Commission will 
give due consideration to all facts of record in the particular case, in- 
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cluding the notice and protest, and will make a determination in ac- 
cordance with those facts. 

(c) When applications required. Motor carriers holding authority 
to operate over specified regular routes in New York which do not in- 
clude any of the highways designated in paragraph (a) of this Section 
and who desire to use the segment of the Thruway specified above as 
an alternate route in performing their authorized service, must apply 
for and obtain such authority, using Form BMC 78, before operating 
over the Thruway. If it appears that the use of the Thruway by any 
such applicant would not result in a substantial change in the service 
between terminal points or to or from intermediate and off-route points, 
and would not enable the carrier to render service which is now im- 
practicable because of the circuity of the carrier’s presently authorized 
route, or otherwise, consideration will be given to the granting of 
authority without hearing and with or without restrictions. 

(d) Irregular-Route operations. If a motor carrier is authorized 
to operate within or through New York over irregular routes, no specific 
authority is required from this Commission to use the Thruway in per- 
forming its authorized service. 

It is further ordered, That this order shall supersede the order 
entered herein on August 20, 1954, which is hereby vacated. 

And it is further ordered, That motor carriers operating over any 
portion of the segment of the Thruway extending between the Buffalo 
interchange and the Westmoreland interchange pursuant to the order 
herein dated June 24, 1954, or the referred-to order of August 20, 1954, 
shall not be required to file any further notice with this Commission 
concerning the use of that portion of the Thruway as an alternate route. 
If, however, it is desired to operate over the segment extending between 
the Westmoreland interchange and the Suffern interchange, or any other 
segment or segments which hereafter may be authorized by a further 
general order or orders, further notice is required but only as relates to 
such other segment or segments. 

Notice of this order shall be given to motor carriers and the general 
public by depositing a copy in the office of the Secretary of the Com- 
mission, Washington, D. C., and by filing a copy with the Director, 
Division of Federal Register. 


[49 Stat. 546, as amended; 49 U.S.C. 304. Interprets or applies 49 
Stat. 552, as amended, 553, as amended; 49 U.S.C. 308, 309] 


By the Commission, Division 5. 





SEPARATION OF OPERATING EXPENSES, TAXES, EQUIPMENT RENTS, AND JOINT 
FACILITY RENTS BETWEEN FREIGHT SERVICE AND PASSENGER SERVICE 


(49 C. F. R. 121.10 & 121.54) 


At a Session of the Interstate Commerce Commission, Division 1, 
held at its office in Washington, D. C., on the 3rd day of December, 
A. D., 1954. 
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The matter of modifying the ‘‘Rules Governing the Separation of 
Operating Expenses, Taxes, Equipment Rents, and Joint Facility Rents 
between Freight Service and Passenger Service’’ on class I railroads, 
including switching and terminal companies, as amended, being under 
consideration ; and 

It appearing, That a notice of proposed rule making dated October 
28, 1954, was served on all class I line-haul and switching and terminal 
railroad companies, subject to provisions of part I of the Interstate 
Commerce Act, to the effect that certain modifications had been approved, 
such notice also being published in the Federal Register on November 
2, 1954 (19 F.R. 7117) pursuant to provisions of section 4 of the Ad- 
ministrative Procedure Act; and 

It further appearing, That the notice provided for written views 
or arguments to be filed by any interested person on or before 30 days 
after date of such notice, and no representations having been received ; 

It is ordered, That the provisions of the said ‘‘Rules Governing the 
Separation of Operating Expenses, Taxes, Equipment Rents, and Joint 
Facility Rents between Freight Service and Passenger Service’’ as 
amended, be, and they are hereby, amended as follows: 

See. 121.10 Signals and interlockers (account 249): Delete the 
second sentence of the present text and substitute the following: 


Apportion common expenses on the basis of the total train-hours 


(ineluding train-switching hours) and yard-switching locomotive- 
hours. 


See. 121.54 Signal and interlocker operation: and crossing protec- 
tion (accounts 404-405): Delete the second sentence of the present text 
and substitute the following: 


Apportion common expenses on the basis of the total train-hours 


(including train-switching hours), and yard-switching locomotive- 
hours. 


It is further ordered, That: 

(1) Effective date. The foregoing modifications, relating to the 
subject matter of said notice, shall become effective December 1, 1954, 
but nothing contained herein shall be construed as prohibiting appli- 
cation retroactively to January 1, 1954. 

(2) Notice. A copy of this order shall be served on each class I 
line-haul and switching and terminal railroad company subject to part 
I of the Interstate Commerce Act, and on every trustee, receiver, 
executor, administrator, or assignee of such carrier, and notice of this 
order shall be given to the general public by depositing a copy thereof 
in the office of the Secretary of the Commission at Washington, D. C., 
and by filing it with the Director of the Division of the Federal Register. 

(24 Stat. 386, 41 Stat. 493, 54 Stat. 916; 49 U.S.C. 20). 

By the Commission, Division 1. 
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RETIREMENTS AT THE I. C. C. 


On January 3rd the White House announced the retirement of 
Honorable Charles D. Mahaffie, member of the Interstate Commerce 
Commission. 

Mr. Mahaffie was seventy on December 5, 1954. Under the law 
retirement is compulsory at that age unless the President decides to 
waive the requirement. His term as member of the I. C. C. had two 
years to run. 

Mr. Charles W. Griffin, hearing examiner for more than 43 years, 
and veteran of two wars retired from the Commission on December 31st. 

Mr. Morris H. Konigsberg, hearing examiner for more than 50 
years retired from the I. C. C. on December 31st. 

Mr. James A. Little, transportation economist, who joined the staff 
of the I. C. C. in 1943, retired on December 31st. He plans to continue 
active in transportation work as a consultant, economist and practitioner 
before the Commission. 

Miss Mildred Senior, Librarian at the I. C. C. since 1937, retired 
on December 31st after more than 35 years service in various Government 
departments. 





I. C. C. TO HAVE SURVEY OF RECORDS MANAGEMENT ACTIVITIES 


The Interstate Commerce Commission announced on December 28th 
it has accepted an offer by the General Services Administration to be 
one of the first Federal agencies to undergo a thorough study of its 
records management procedures by Records Engineering, Inc., of Wash- 
ington, D. C. 

Funds to begin such surveys throughout the Government were 
appropriated by the 83rd Congress to GSA, which retained Records 
Engineering, Inc., to make the ICC study. 

The survey will go into all phases of the creation, processing, use 
and storage of records. It will deal not only with records already 
accumulated but will seek to reduce the volume and complexity of records 
ereated in the future. It also will go into paper-work aspects of office 
procedure and related problems of organization, personnel, directives and 
instructions, with particular attention to filing systems, dockets and 
ease files, forms and correspondence. 

Among other things, the survey will lead to recommendations to the 
Commission intended to promote maximum economy and efficiency of 
operations. 

The Commission announced it welcomed the survey and considered 
it an opportunity to reduce paper work and related costs, so that the 
savings could be applied to other areas of ICC work where additional 
personnel and equipment are needed to reduce backlogs. 
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MESSRS. TUGGLE AND HUTCHINSON NOMINATED TO I. C. C. 


On January 14 the White House submitted to the Senate Committee 
on Interstate and Foreign Commerce the name of Kenneth H. Tuggle of 
Kentucky for reappointment to the Interstate Commerce Commission. 
Commissioner Tuggle has been serving on the Commission since Sep- 
tember 8, 1953, when Commissioner Walter M. W. Splawn retired. 

The name of Everett Hutchinson of Texas was also submitted to 
the Senate Committee for appointment to the Commission. Mr. Hutchin- 
son would replace Commissioner Charles D. Mahaffie who reached age 70 
on December 5, 1954. Mr. Hutchinson is 38 years of age, and has been 
practicing law in Austin, Texas for the past year and half. He was 
formerly an Assistant Attorney General of the State of Texas, specializ- 
ing in transportation. 





I. C. C. REPORTS WANTED 


Anyone having Volumes Nos. 26 to 61, inclusive, I. C. C. Reports 
which he is desirous of selling, should communicate with Mr. Charles H. 
Trayford, 155 East 40th Street, New York 16, N. Y. 





Mr. R. E. Dobbins, 301 North 5th Street, Minneapolis 3, Minnesota, 
wishes to buy a set of I. C. C. Rail Reports. Please write Mr. Dobbins 
at the above-address if you have a set which you desire to sell. 


Rail Transportation 


By Joun F. Doneuan, Editor 


FORMAL MATTERS 
Freight Car Per Diem Rate 


In a proposed report by Examiner Hosmer of the I. C. C., released 
December 8th, it is recommended that the Commission issue a declara- 
tory order finding reasonable the freight car per diem rates of $1.75 and 
$2.00, which were in effect for periods prior to August 1, 1953; and that 
$2.10 be found reasonable for present use. 





Ex Parte 104—Part I1—Terminal Services 


Division 3 of the I. C. C. on November 30 issued two reports in Ex 
Parte 104—Part I]—Terminal Services. It found that the switching 
services performed by the North Western and EJ&E at the plant of the 
Johns-Manville Products Corporation at Waukegan, IIl., is a service of 
transportation which the rail carriers are obligated to perform under 
the line-haul rates, and accordingly not in violation of the Interstate 
Commerce Act. It also found that the switching of interstate carload 
traffic performed by the Milwaukee and the North Western, within the 
plant of Fairbanks, Morse & Company at Beloit, Wis., is a service of 
transportation which the rail carriers are obligated to perform under 
the line-haul rates, and that there is no violation of the Interstate Com- 
merce Act. 





North Carolina Intrastate Rates 


The United States District Court at Raleigh, N. C., has restrained 
earriers from putting into effect higher intrastate rail rates in the State 
of North Carolina, which were scheduled to become effective December 
6th. The order will continue in force until a decision has been reached 
by a three-judge federal court and pending possible appeal by either 
party to the U. S. Supreme Court. 





Los Angeles Pick-Up and Delivery Limits 


By order of Division 2 of the I. C. C. dated November 24, 1954, a 
proposal by the Union Pacific Railroad to extend its present pick-up 
and delivery limits at Los Angeles, Calif., and to establish certain 
increased LCL commodity rates, was denied in I&S Docket 6169, and the 
proceeding ordered discontinued. Commissioner Mitchell dissented. 
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FINANCE MATTERS 
L. & N.—N. C. & St. L. Merger 


The Louisville & Nashville Railroad directors have approved a plan 
to merge the N. C. & St. L. Railway with the L. & N. by an exchange 
of one and one-half L. & N. shares for each N. C. & St. L. share. A 
special meeting of L. & N. stockholders has been called for February 
28th to consider the proposal. A similar meeting is expected to be held 
by the N. C. & St. L. stockholders March Ist. 





Penndel Co. Et Al. Merger 


On December Ist, Division 4 of the I. C. C. in F. D. 18702 has 
authorized the Penndel Company to issue nominal capital stock and 
the merger of the Detroit Union Railroad, Depot & Station Company 
into the Penndel Company; acquisition by the Pennsylvania Railroad 
Company and the Pennsylvania Company of joint control of the Penn- 
del Company; acquisition by the Pennsylvania Railroad Company of 
all of the stock of the Penndel Company in a subsequent transaction ; 
and, acquisition by the Pennsylvania Company, directly, and the 
Pennsylvania Railroad Company, indirectly, of control of the Western 
Allegheny Railroad Company. In F. D. 18704-5-6-7-8, released Decem- 
ber 17th, the Interstate Commerce Commission has authorized Penndel, 
New Cumberland & Pittsburgh Railway, Wheeling Coal Railroad Com- 
pany (Pennsylvania), Wheeling Coal Railroad Company (West 
Virginia), and Wheeling & Eastern Railroad Company to merge, and 
approved issuance of stock by Penndel Company. 





New York Central Acquisition 


On December 17th, the New York Central Railroad and the Alle- 
gheny Corporation asked the Interstate Commerce Commission for 
authority to issue bonds to exchange for stock and to acquire ownership 
and control of the Boston & Albany, Pittsfield & North Adams, and the 
Ware River Railroad. 

Involved are $41,000,000 of collateral trust bonds. For each share 
of Boston & Albany stock, it is proposed to exchange $150 in 6% 
bonds; for each share of Pittsfield stock, $100 in 544% bonds; and, for 
each share of Ware River stock, $125 in 534% bonds. 





Illinois Terminal Purchase 


By order of the Commission, December 10th, in F. D. 18752, the 
Illinois Terminal Railroad was permitted to intervene in this docket 
whereby 9 railroads entering St. Louis are seeking authority to incorpo- 
rate and own the Illinois-Missouri Terminal Railway for the purpose of 
having that line acquire the properties of the Illinois Terminal Railroad. 
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The Brotherhood of Railroad Trainmen has also intervened in Docket 
18752. The B.R.T. alleges that the transaction would not be in the 
interest of the general public or of the employees. 


STATISTICS 
Freight Service Gross-Ton Miles 


Monthly Comment of the Bureau of Transport Economics and 
Statistics of the I. C. C. for December 14, 1954, indicates the following: 





% of % of 
Item 1954 total 1953 total 


Millions Millions 





Gross ton-miles of cars, contents 
and cabooses : * 


Coal burning steam locomotive trains 112,341 11.8 202,589 19.2 
Oil burning steam locomotive trains 20,253 2.1 54,103 §.1 
Diesel-electric locomotive trains 798,427 84.2 781,681 73.9 
Electric locomotive trains 17,844 19 18,656 1.8 

Total 948,865 100.0 1,057,029 100.0 





* Principal locomotive determines the type of train. 





Railway Investment and Capitalization 


The same issue of Monthly Comment includes a comparison showing 
that in 1920 railroad capitalization was represented by funded debt of 
57.4% and stock of 44.5%. The investment at the close of 1920 was 
just under $20,000,000. By 1953 the investment had become almost 
$32,000,000, but the capitalization had declined to 59.5%, represented by 
31.6% in funded debt and 27.9% in stock. 

















Motor Transportation 


By Harry E. Boor, Editor 


Attorney, American Trucking Associations, Inc. 





Kansas Supreme Court Hears Argument on Constitutionality of 
Kansas Reciprocity Act 


A recent opinion of the District Court of Miami County, Kansas, 
has been appealed to the Kansas Supreme Court, and a decision is ex- 
pected sometime the latter part of January, 1955. The appeal is a test 
case involving the Kansas Reciprocity Statute and was entered by Auto 
Transports, an Oklahoma carrier with terminals in Kansas City. The 
Kansas Motor Carrier Association, a party in the proceeding, argued 
that the Kansas Reciprocity Act is constitutional and the various recipro- 
city agreements entered into by the Kansas Reciprocal Commission are 
valid. The Motor Carrier Association’s brief cited reciprocity statute 
eases which have withstood the attack of the various claims of un- 
constitutionality. The Motor Carrier brief pointed out that reciprocity 
among the states in the use of ordinary automobiles has long been 
established and as a result, such vehicles are freely operated in all states 
throughout the country and the Kansas statute now undertakes to obtain 
for the benefit of its resident owners the same privilege for all types of 
motor vehicles. In the lower court, the judge emphasized benefits to 
Oklahoma resident owners under the Kansas-Oklahoma reciprocity 
agreement to the effect that such persons ‘‘use the highway for free’’ 
in Kansas. The motor carrier brief contended that this statement stand- 
ing alone leaves an erroneous inference. It was stipulated, and found 
as a fact by the trial court, that the corporation owner of the vehicles 
paid over $74,000 to the state of Kansas in gasoline or motor fuel taxes 
for the year of 1953. With such payments by a carrier, it was main- 
tained an error to say that the carriers ‘‘use the highways for free.’’ 





Motor Vehicle Administrators Association to Conduct 
Study on Reciprocity 


At the annual meeting of the American Association of Motor 
Vehicle Administrators, a committee report recommending an exhaustive 
and complete research study on reciprocity was adopted. The report 
was submitted by the Association’s committee on reciprocity after several 
days study of the question of reciprocity. 

At a previous reciprocity workshop held in 1952, the Association 
adopted a model-enabling Act which it recommended to the states for 
consideration. The present report of the Association renews its recom- 
mendation for adoption of the uniform Enabling Act by the states. The 
committee report made it clear to the association membership that the 
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proposed research study should be made in detail, completely covering 
every phase of reciprocity as it relates to the operation of commercial 
vehicles, giving particular emphasis to the value of reciprocity to the 
economy of the nation as a whole. It was the opinion of the Committee 
that reciprocity is vitally needed, but the trouble arises with reference 
to the method of attaining it or keeping it in force. After agreeing 
upon a research project, the membership of the Association agreed that 
those making the study should avail themselves of all the information 
that may be attainable from any other groups or organizations that 
have made or will make a study of the reciprocity problem. 





Motor Carrier to Conduct Test on Economy in Use of 
New York Thruway 


A New York State motor carrier, domiciled in Albany, New York, 
is running a test on the economy of the New York Thruway. About 
three-fourths of the carrier’s trips to New York City, New Jersey and 
Philadelphia are operated over a New York thruway and the carrier 
is trying to determine whether or not the high thruway tolls are off-set 
by savings in gasoline and other expenses. A review of the reports of 
the various motor carriers in New York using the thruway indicates that 
the motor carriers are in favor of such thruways and are working out 
some technical complaints with the state officials. Thruway officials 
indicate that the truck traffic is increasing on the new thruway. When 
trucks use the new thruway they pay tolls ranging from one and three- 
fourths to five cents a mile, but are exempt from payment of the New 
York weight distance tax for miles operated on the thruway. According 
to some trucking officials, the two principal complaints on the use of 
the thruway are the amount of paperwork required for rebates on the 


weight distance tax to users, and the absence of cut-rate toll schedules 
for unloaded trucks. 





I. C. C. Grants Unrestricted Rights to the Rock Island 
Motor Truck Subsidiary 


The Interstate Commerce Commission, in a nine to two decision, 
granted broad authority to the Rock Island Motor Transit Company, a 
subsidiary of the Rock Island and Pacific Railroad Company. The 
authority is to operate in Illinois, Iowa, and Nebraska with practically 
no restrictions tying the operations to those of the parent railroad, and 
to permit an operation similar to that of the independent motor freight 
carriers. The original application filed and docketed as MC-29130 
(Sub-No. 70) has been closely watched by motor carriers and railroads. 

The I. C. C. noted that the Rock Island has been operating under 
conditions variously spelled out in reservations to impose restrictions 
to limit the service to that which is auxilliary or supplemented rail 
service, and has included keypoints on certain routes. The permanent 
rights now granted have a reservation that such limitations may be 
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attached from time to time as public convenience and necessity may 
require, and all contractual arrangements between the Motor Transit 
and the parent railroad shall be reported to the Commission. The I. C. C. 
held that the evidence abundantly establishes that public convenience 
and necessity require less than truck load peddle operations by Motor 
Transit and that other motor carriers have not cared to render such 
service and that some hold no intrastate rights in Iowa such as are 
possessed by Motor Transit. The I. C. C. majority insisted that this 
grant does not mark a departure from established policy of restricting 
trucking operations of railroad affiliates. 





U. S. Supreme Court Rules Against Illinois Overweight Penalty Law 


The United States Supreme Court ruled unanimously that a state 
does not have the power to bar interstate motor carriers from the use 
of its highways as punishment for repeated violation of state highway 
regulations. In the case of Castle v. Hayes Freight Lines, the Court 
considered the question of constitutionality of an Illinois law which 
provides that a motor carrier found guilty of ten weight violations 
within twelve consecutive months and considered an habitual violator 
might have his operating rights suspended for ninety days and upon 
subsequent violations the penalty will be raised to a full year’s sus- 
pension. 

The Illinois Supreme Court found the law invalid as to interstate 
carriers although it was held valid as to intrastate carriers. The state 
appealed to the United States Supreme Court in an attempt to sustain 
the validity as to interstate as well as intrastate motor transports. The 
U. S. Supreme Court held ‘‘Congress in the Motor Carrier Act adopted 
a comprehensive plan for regulating the carriage of goods by motor 
truck in interstate commerce. The federal plan of control was so all- 
embracing that former power of states over interstate motor carriers 
was greatly reduced. No power at all was left to the states to determine 
what carriers could or could not operate in interstate commerce.’’ The 
court then went on to state: ‘‘It cannot be doubted that suspension of 
this common earrier’s right to use Illinois highways is the equivalent 
of a partial suspension of its federally granted certificate.’’ 

The court then went into the power of the state to punish violators 
of road regulations and noted: ‘‘A State’s regulation of weight and 
distribution of loads carried in interstate trucks does not itself conflict 
with the Federal Act.’’ The court also called attention to the fact that 
the Federal Act has a provision which leaves the states free to regulate 
the size and weights of motor vehicles and concluded by stating: ‘‘We 
are not persuaded, however, that the conventional forms of punishment 
are inadequate to protect states from overweight or improperly loaded 
motor trucks. Moreover, a Commission regulation requires motor 
carriers to abide by valid state highway regulations. And as previously 
pointed out, the Commission can revoke in whole or in part certificates 
of motor carriers which wilfully refuse to comply with any lawful 





306 I. C. C. PRACTITIONERS’ JOURNAL 





regulation of the Commission. If, therefore, motor carriers persistently 
and repeatedly violate the laws of the state, we know of no reason why 
the Commission may not protect the State’s interest, either on the 
Commission’s own initiative or on complaint of the state.’’ 





I. C. C. Examiner Makes Recommended Report in the Leasing Case 


Examiner Henry C. Lawton has issued a Recommended Report in 
the Leasing Case after extensive rehearings following the Supreme Court 
decision which upheld the Commission’s authority to regulate leasing 
practices of motor carriers. After receiving testimony from witnesses, 
and conducting the lengthy hearings devoted to cross examination, the 
Examiner has recommended to the Interstate Commerce Commission 
that it postpone, for at least two years, until March 1, 1957, the effective- 
ness of the thirty day vehicle leasing rule and the other controversial rule 
which prohibits compensation for leased vehicles on the basis of a 
division or a percentage of the revenue earned by the leased vehicle. 

These two rules are at the present time under a postponement until 
March 1, 1955, and the Examiner believes that the thirty day leasing 
rule should not be cancelled or modified at this time, but should be 
further postponed in an effort to allow more time in which to determine 
whether it is necessary to impose the provisions, a modified version or 
whether it should be cancelled in the entirety. 

The Examiner recommends that the I. C. C., in order to obtain 
information for a later decision, should order authorized carriers to 
segregate all reportable accidents, reported according to whether the 
accidents involved company-owned, term leased or trip leased equipment 
together with a statement as to the amounts in money of the claims 
incurred in connection with accidents involving all three classes of 
equipment. 

The Examiner pointed out that different segments of the trucking 
industry were not wholly in agreement as to what should be done about 
the two rules under consideration and also pointed out the positions 
taken by the Teamsters Union, railroads, shippers, state and federal 
government departments. He then observed: ‘‘ All of the various sug- 
gestions made by the parties for implementing the rules have merit, but 
they either compound the present leasing rules or would require a 
substantial increase in the Commission’s enforcement staff.’’ 





Water Transportation 


By R. J. Mrrre.sronn, Editor, 


Attorney, Waterman Steamship Corporation 


I. C. C. Docket No. W-1080 
Application of Sea-Trailers, Inc. 
Spurs Trend Toward Radical Change in Coastwise Services 


Under the above docketed application dated December 7, 1954, filed 
with the Interstate Commerce Commission, Sea Trailers, Inc., applicant, 
seeks a certificate as a common carrier by water to institute a new 
operation between New York, N. Y., and Norfolk, Va., in the trans- 
portation of loaded and empty trucks and trailers, utilizing two specially 
constructed vessels estimated to cost approximately $5,000,000 each. 
Applicant’s proposed schedule of operations calls for one trip daily, 
each way, (six days per week) between the named Atlantic termini. 
Applicant’s prospective annual revenues and operating expenses, based 
upon these daily operations with each vessel carrying 80% of its 160 
thirty-foot trailer capacity reflects an estimated net profit (after taxes) 
which will be available for debt retirement of $1,100,686 for the first 
year of operations, $1,110,843 and $1,120,999 respectively for the second 
and third years of operation. Estimated revenues of the applicant are 
based on a charge of $67.50 per trailer which the regulated motor 
carrier may offer to be transported in either direction. 

The officers and operating personnel of the applicant corporation 
comprises a rather impressive list of qualified individuals including: 
Mr. 8. G. Fassoulis, Director and Chairman of the Board who since 1945 
has held executive positions with corporations engaged in general com- 
merce in the foreign trade to the United Kingdom, Continental Europe 
and the Far East. For the past year this gentleman has been president 
and an important stockholder of Whitehead Steamship Corporation, 
an American organization. 

Mr. Joseph E. Sheedy, Director, President and General Manager of 
the applicant who, in addition to enjoying a commission in the U. S. 
Coast Guard for a period of six years where he specialized in construction 
and engineering duties, also was a member of the Technical Committee 
of the American Bureau of Shipping for a period of eleven years. Mr. 
Sheedy became Vice President of the U. S. Shipping Board and Emer- 
gency Fleet Corporation in 1921 and spent three years in Europe in 
charge of said corporation’s continental departments and two years in 
Washington in charge of world-wide operations of the Fleet Corpora- 
tion. On retirement from government service, Mr. Sheedy founded 
the U. 8. Lines; he was Executive Vice President of U. S. Lines, Inc., 
the parent organization, and President of U. 8S. Lines Operations, Inc., 
in charge of the operations of the lines. After the sale of the U. S. 
Lines, Mr. Sheedy was employed as a transportation consultant being 
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retained by such corporations as Lykes Brothers, John H. Mathis 
Shipping Co. and Kensington Ship and Repair Corporation in which 
capacity he assumed full responsibility for the construction and repair 
of a large quantity of seagoing vessels. Since 1948 this gentleman has 
been largely engaged in developing plans for the organization and opera- 
tion of services such as are to be employed by the applicant corporation. 

Mr. Carl K. Crosby, Vice President of the applicant, occupied a 
series of responsible official positions with private firms in the field of 
steamship operating and shipbuilding firms during the period 1911 to 
1946. From 1947 to 1952, he was Executive Vice President of Trailer 
Ships, Inc., which operated two converted LST’s between New York 
and Albany, transporting trucks and trailers. Since 1952 this gentle- 
man has been engaged in general marine consulting work, being presently 
retained as a consultant on marine activities by the President of the 
New Haven Railroad. Additional important officers of the applicant 
corporation comprise Mr. Sidney Houston, Vice President, with extended 
experience in financial affairs of shipping, Mr. Asher Bob Lans, Secretary 
and Director and attorney at law, Mr. James Dunn, Director, an attorney 
at law, as well as a director of Whitehead Steamship Corporation, and 
Mr. Ira A. Campbell, director and attorney at law in the State of New 
York. Mr. Campbell was Admiralty Counsel of the United States 
Shipping Board in 1918-1919 and Special Assistant in Admiralty to the 
Attorney General of the United States in 1919. 

Applicant anticipates financing the $10,000,000 venture under the 
following plan : 

The sale of 12,000 shares of 6% cumulative preferred stock at $100 
per share to Messrs. Fassoulis, Director and Chairman of the Board and 
Harry Levine, Director, Vice President and Treasurer. 

By loans from the aforesaid two gentlemen to the applicant cor- 
poration aggregating $50,000 payable on or before 27 months from date 
of issuance, at 4% interest payable quarterly. 

By loans from the shipbuilding company, who will construct the two 
new vessels, in the amount of $1,000,000 against promissory notes 
bearing interest at 5% per annum, said loan to be amortized over a ten 
year period and secured by a second mortgage on the vessels. The 
balance of the $10,000,000 project to be obtained through the United 
States Government on approval of an application already filed with the 
Maritime Board under the provisions of Section 509 of the Merchant 
Marine Act, 1936, which authorizes federal aid in the construction of 
seagoing vessels. 

During the course of the past year, this marks the third announce- 
ment by a corporation of plans to conduct trailer-ship (McLean Trucking 
Corporation, Inc.) or train ship (Newtex Steamship Corporation) opera- 
tions in the domestic coastwise services, giving impetus to the trend to 
revitalize the domestic water-borne commerce of the United States 
through a radically changed method of operation. While the application 
of the Newtex Corporation for a construction subsidy has not yet been 
disposed of by the Federal Maritime Board, the application of McLean, 
Inc. before the Interstate Commerce Commission has progressed to the 
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brief stage with parties awaiting the recommended decision of the Ex- 
aminer. It is, indeed, significant to note that in the latter case, the 
Federal Maritime Board has filed a brief with the Interstate Commerce 
Commission in support of McLean’s request for authority to establish 
a trailer-on-ship service along the eastern seaboard. Through this brief, 
the Maritime Board avers that the maritime policy of the United States 
requires the granting of the application for the national defense and for 
the maintenance of the flow of domestic water-borne commerce, and 
that McLean’s proposed service is necessary to restore Atlantic coast- 
wise commerce from its present depressed condition to the level of 
economic significance which it enjoyed prior to the last World War. 
Particularizing, the Federal Maritime Board’s brief states that the single 
factor most responsible for the decline in coastwise commerce was the 
great postwar increase in terminal costs. These high costs of cargo 
handling and the vessel time consumed in port would be materially 
reduced with the efficient, new techniques to be employed by the Me- 
Lean operation. 

Support of the proposed McLean trailer-ship operation by the 
Federal Maritime Board represents the first instance where any execu- 
tive agency of the government, and more significantly a branch of the 
Department of Commerce, has specifically endorsed a radical change 
in deep-sea domestic water carrier operations in order to accomplish 
the desired objective of rehabilitating the private fleets and services of 
the domestic carriers to a norm commensurate with the prewar 1939 
level. If there are other means of overcoming the high terminal costs 
which heretofore have proved to be the main obstacle toward a rehabili- 
tation of the domestic coastwise and intercoastal services, they certainly 
have not been publicly revealed, or if they were, they were inadequate 
per se to merit the official endorsement of an important government 
agency. It would appear that the various proposals for trailer ship or 
train-ship services embody the required radical methods of water carrier 
operations to overcome the principal cost obstacles, and therefore repre- 
sent the type of ‘‘progress’’ which is indispensable to a revival of the 
U. S. domestic water-borne commerce. 

Historically, the economic and industrial development of our nation 
has at times been briefly delayed by strenuous objections from competing 
influences, but wherever inventions of new methods or mechanical devices 
represented ‘‘marked progress’’ such impedimentary influences were 
short-lived and overcome with facility. Are the proposed operations 
of Sea Trailers, Inc., McLean Trucking Co. and the like synonymous 
with such ‘‘marked progress’’? 





I. C. C. Docket No. W-476 (Sub-No. 1) 


American Foreign Steamship Corporation 
Contract Carrier Application 


According to the Commission’s order of November 23, 1954, at the 
request of the applicant carrier corporation, the Section 309 (g) appli- 
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cation for a permit to operate as a contract carrier in the furnishing for 
compensation under charter of vessels to Triangle-Brister Lumber Sales 
Corporation, to be used in the transportation of its own property, has 
been withdrawn and dismissed. 





I. C. C. Docket No. W-1062 


Albany Barge Lines, Inc. 
Common Carrier Application 


Division 4’s decision and order released on December 3, 1954 in 
the above docketed proceeding, reached conclusions differing from those 
proposed by the Examiner and held that the evidence submitted by 
applicant ‘‘did not establish a real need for the proposed service’’ in 
the transportation of commodities generally between ports and points 
along the Willamette River and its tributaries. Particularizing, Division 
4 pointed out that ‘‘the application is supported by three witnesses 
representing semi-public organizations, two shippers of lumber, a rep- 
resentative of a farm cooperative, and two shippers now using applicant’s 
service in transportation not subject to regulation, and who apparently 
supported the application merely to insure the continuation of the appli- 
eant’s present (exempt) operation. The testimony of the three public- 
organization witnesses consisted of general statements relative to the 
growth of population and industry, and of the character and flow of 
traffic in the Willamette Valley, and of their opinions that a need exists 
for an additional water-carrier service. The lumber shippers indicated 
that the greater part of the output of their mills moved by rail or trucks 
to interstate points not available to water transportation, or to points 
to which the use of water transportation would be dependent upon a 
number of contingencies. On the whole the shipper testimony was 
purely speculative as to traffic that would move by water should appli- 
eant’s service be authorized. In this connection it may be observed 
that although applicant anticipates traffic consisting of canned foods and 
paper, no shippers of these commodities indicated a need for the proposed 
service. The shippers supporting the application acknowledged that 
they had never sought barge service from existing water carriers. While 
it undoubtedly would be of some convenience to the shippers to have 
applicant’s proposed service available, we are not convinced that existing 
earriers, if given the opportunity, cannot meet all the reasonable trans- 
portation requirements of the supporting shippers, and others in the 
Willamette Valley.’’ 

Substantial opposition to the grant of authority sought was offered 
by Alace R. Leach, Knappton Towboat Company, The Pacific Southwest 
Railroad Association, The Spokane, Portland and Seattle Railway 
Company, The Oregon Electric Railway Company, Consolidated Freight- 
ways, Inc., McCracken Brothers Motor Freight, Pierce Auto Freight 
Lines, Inc., Salem Navigation Company, (a motor carrier) Silver Wheel 
Motor Freight, and Willamette Valley Transfer Company, all of which 
introduced evidence in support of their position. 
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1. C. C. Docket No. W-338 (Sub-No. 20) 


States Steamship Company 
Temporary Authority—Pacific Coastwise (2) 


By order dated December 27, 1954, Division 4 granted application 
of the above carrier, on behalf of itself, California Eastern Line, Inc. 
and Pacific-Atlantic Steamship Company for temporary authority to 
operate as a common carrier by water in the transportation of one 
shipment of newsprint, not exceeding 1500 tons, from Port Angeles, 
Washington to Long Beach, California, authority to be exercised on or 
before January 10, 1955. 





I. C. C. Docket No. W-339 (Sub-No. 6) 


Pacific-Atlantic Steamship Co. 
Temporary Authority—Boston (5) 


By order of the Commission dated December 1, 1954, the temporary 
authority granted above carrier (Commission order of April 5, 1954) 
to transport 40,000,000 board feet of lumber from Newport and Coos 
Bay, Oregon to Boston, Mass., Providence, R. I., and New London, 
Conn. has been extended without limitation as to volume, until final 
determination by the Commission of the carrier’s application for perma- 
nent authority (I. C. C. Docket W-338, Sub No. 19). 





1. C. C. Docket No. W-5 (Sub-No. 2) 
Igert, Incorporated Extension Application 


No exceptions having been filed to the proposed report of the 
Examiner, Division 4 of the Commission issued its report and order dated 
December 13, 1954 in the above docketed proceeding wherein it held 
that : 


‘*Public convenience and necessity found to require operation by 
applicant, in interstate or foreign commerce, as a common carrier 
by non-self-propelled vessels with the use of separate towing vessels 
in the transportation of commodities generally, and by towing vessels 
in the performance of general towage, between ports and points 
along the Tennessee River and its tributaries above Chattanooga, 
Tenn., in connection with and as an extension of its presently 
authorized operation.”’ 





I. C. C. Docket No. W-630 (Sub-No. 2) 
A. L. Mechling Barge Lines, Inc., Extension—Florida 


The proposed report of Examiner William J. Sweeney, released 
December 29, 1954, recommends that the Commission find that public 
convenience and necessity require an extension of the subject applicant 
carrier’s authority to include operations as a common carrier by non- 
self-propelled coastwise-river-barges with the use of separate towing 
vessels, in the transportation of (1) grain and soybeans, including prod- 
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ucts and by-products thereof, from ports and points along the Illinois 
River and Illinois Waterway, the Mississippi River above and including 
Memphis, Tenn., and the St. Croix River below and including Stillwater, 
Minn., to the Port of Tampa, Fla., and (2) phosphate rock, phosphatic 
feed supplements, and phosphatic fertilizers, from the Port of Tampa 
to those ports and points specified as origins in (1) above. 

In denying that portion of the application for authority to transport 
iron and steel articles from the Pittsburgh area to Florida ports, the 
Examiner points out: 


‘*Protestants show that tin plate is moving in substantial volume 
to Tampa from points on the Ohio River in the Pittsburgh area, at 
combination rates which are much higher than those applicable 
from origins in Illinois. This evidence showing that manufacturers 
in the Pittsburgh area are shipping to Tampa via certified water- 
earriers, clearly refutes the opinions of the witnesses testifying for 
the manufacturers of iron and steel articles in Illinois that the 
necessary interchange of lading at New Orleans is damaging to 
lading and expensive to such an extent as to make them competi- 
tively ineffective in the Tampa market without applicant’s service. 
Insofar as competitive effectiveness is concerned, the rate situation 
cited by the manufacturer at Granite City should also be noted. 
The rail rate of $1.04 per 100 pounds from Granite City to Tampa 
was compared unfavorably with rates of 50 and 69 cents from 
Birmingham to Tampa. No observation was made, however, that 
transportation costs by certificated barge lines, exclusive of switching 
or trucking costs from Granite City to East St. Louis but including 
cost of interchange at New Orleans, would be about 37 cents per 
100 pounds. These facts indicate that this shipper is seeking a 
competitive advantage rather than equality of opportunity to 
compete in the Tampa market. On this record a finding that public 
convenience and necessity requires the extension of applicant’s 
authority to include the transportation of iron and steel articles is 
clearly unwarranted.’’ 


One might conjecture, does the above case indicate any trend 
toward establishment of through barge service between important At- 
lantic coast ports and ports on the inland rivers and tributaries as a 
substitute for the presently available water-rail or water-truck services? 





I. C. C. Docket No. W-1066 
Gwinn Barge Co., Inc.—Exemption, Section 303 (h) 


On December 16, 1954, Division 4 of the Commission issued its 
report and order in the above designated application proceeding wherein 
it was found that applicant was a contract carrier by water engaged 
solely in transporting the property of a person (The Magnet Cove 
Barium Corporation) which owns all of the voting stock of applicant, 
and therefore entitled to a certificate of exemption pursuant to the pro- 
visions of Section 303 (h) of the Interstate Commerce Act. 
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0. Regulation 
02. Interstate Commerce Act 


Under section 204(c), the Commission may investigate, upon written complaint 
by “any person,” whether a motor carrier has failed to comply with any requirements 
established pursuant to Part II, and this includes a complaint by a competin 
carrier that reasonable and adequate service is not being rendered. a ce 
Okanogan an Motor pa. nc. v. Northwest Motor Freight Co. ........ 

, Nov. 5, 1954, Div. 5. 


Under section 205(b), where only one member of a duly constituted joint board 
appears for a hearing, such member constitutes a quorum and may make recom- 
mendation of an order thereon. In such a case, the hearing is before a legally 
eg joint board and his report constitutes a legal report of the board. 
MC-388, Sub 1, Frank M. Cavanaugh, Extension—Bowling Green, Obio, not to be 
printed, "Nov. 12, 1954, Div. 5. 


Under section 205(b), where a joint board fails to agree on a decision and the 
matter has been withdrawn from it and referred to an examiner for further pro- 
ceedings, it remains a ye. or examiner case until such time as it is wo 
determined. MC-19778, Sub 5, Chicago, Milwaukee, St. Paul and Pacific R. Co. 
(Henry A. Scandrett, Walter J. Cummings, and George I. Haight, Trustees) Exten- 
sion—Wisconsin and Michigan, not to be printed, Nov. 15, 1954, Div. 5 


Decision in J. C. C. v. Allen E. Kroblin, Inc., 113 F. Supp. 599, 212 F. 2d 555, 
cert. denied, iS , not followed, ‘and fresh, frozen, and dressed oultry 
held not within the exemption in section 203(b) (6). MC-95540, Sub 20, Watkins 
Motor Lines, Inc., Extension—Poultry, not to be printed, Nov. 24, 1954, Div. 5; 
MC-112450, Sub 1, ‘Queenie Capozzoli Contract Carrier Application, not to be printed, 
Nov. 24, 1954, Div. 5; MC-113629, Sub I, V. . McClintock, Common Carrier Appli- 
cation, not to be printed, Nov. 24, 1954, Div. 


04. Transportation Policy 


The Commission was given power to fix minimum rates primarily for the pur- 
pose of preventing destructive competition in rates and promoting the financial 
stability of the transportation agencies. The Commission’s duty in the exercise 
of that power is not performed if competitive rates are allowed to gravitate to the 
lowest possible level. Rates should not be permitted to go below levels which are 
inconsistent with some degree of carrier gr erity. | & S M-4602, Liquors, N. O. I. 
—Cincinnati, Etc., to Twin Cities, "eC. ee , Nov. 24, 1954, Div. 3. 


06. Commission Jurisdiction 


The Interstate Commerce Act was not intended to confer jurisdiction on the 
Commission over motor carriers engaged in interstate transportation of corpses or 
sick and injured persons. A corpse is neither property nor personalty, so far as 
yr Suen scope of the act is concerned, contra to Steffen, Common Carrier 

ication, 34 M. C. C. 779. MC-114064, Lonnie W. Dennis, Common Carrier 
A oecation t,o , Nov. 5, 1954, Div. 5. 


Operation of a listing service for casual, occasional, or reciprocal transportation 
of passengers by automobile, under ‘ ‘share expense!’ plan, held to be that of a broker 
of transportation subject to the act. MC-12603, Valdoster Price Broker, Application, 

I: Ss in esc , Nov. 15, 1954, Div. 5. 


While a railroad may by appropriate tariff provision voluntarily define the 
boundaries within which it will provide terminal services, there are limits to such 
boundaries and the Commission has jurisdiction to determine those een I 
Ie —? and Delivery Limits at Los Angeles, Calif., ........ eke 

iv 
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07. Administrative Procedure 


A study introduced in another proceeding, by a witness not present at the 
instant fo ogeoy: , for a wholly different_purpose, held inadmissible. J & S 6139, 
Drain Tile in Official Territory, J -@ nee , Nov. 1, 1954, Commission. 


The Commission may consider and dispose of two or more proceedings in a 
single report. So long as the evidence is sufficient to sustain the action taken in 
each case and there is no substantial prejudice, the Commission is neither prohibited 
from making a consolidation nor from looking beyond the record in each separate 
a4 MC-3031, Sub 5, Dickey Freight Line, Inc., Extension—Chattanooga, 

enn., not to be printed, Nov. 8, 1954, Div. 5. 


Amendment to complaint allowed six days prior to the date of the hearing held 
not to be an abuse of discretion, where protesting rail carriers received notice at 
least 10 days before the date of the hearing, were present at the hearing, and wit- 
nesses a pearing for applicant were made available to them for cross-examination. 
MC-92983, Sub 65, Eldon Miller, Inc., Extension—Shelby County, Tenn., not to be 
printed, Nov. 12, 1954, Div. 5. 


The filing of briefs in application proceedings is a privilege and not a right. 
Issuance and service of a report by a joint board without awaiting the filing of 
briefs it has authorized held, after consideration of briefs and exceptions, not to 
have prejudiced protestants. The recommended order, whether prematurely issued 
or not, in no way controls the Commission’s determination. MC-98263, Sub 1, 
Katherine M. Lee and Tim M. Babcock, Common Carrier Application, not to be 
printed, Nov. 15, 1954, Div. 5. 


Objection to the qualifications of an examiner, not appointed under section 11 
of the Administrative Procedure Act, raised at the close of the hearing held not 
timely, where all parties had knowledge of his non-qualification early in the hearin 
and no complaint was made as to the manner in which the hearing was conducted. 
Objection to proceeding before an examiner should be made promptly after his lack 
of qualification is shown on the record and not after considerable money and time 
-have been expended bringing the hearings to a close. MC-110325, Transcon Lines, 


Common Carrier Application, es Mis Se. Sorenses , Nov. 15, 1954, Commission. 


09. Reports 


Where applicant failed to establish a prima facie case of public need for the 
proposed service, the examiner was not required to make a finding in respect of 
applicant’s qualifications to perform such service or to discuss in detail the evidence 
of the opposing motor carriers as to the effect of such service on their operations. 
MC-110683, Sub 9, Smith’s Transfer Corp., Extension—Additional Gateways, not to 
be printed, Nov. 3, 1954, Div. 5. 


20. Franchises 
21. Necessity 


Denied, where applicant proposed to serve only one shipper and, subsequent to 
hearing, that shipper ceased operations and had no immediate plans for resumption 
of operations. MC-113669, Kenneth B. Simpson, Contract Carrier Application, not to 
be printed, Nov. 1, 1954, Div. 5 


Conversion from contract to common carriage approved where change in methods 
of distribution _of malt beverages would require many contracts where only one is 
now needed. Operation as common carrier, over irregular routes, of malt beverages 
from Norristown, Pa., to Washington, D. C., and Baltimore, Md., and from Newark, 
N. J., Philadelphia, Pa., and New York, N. Y., to specified points in Maryland, and 
of empty malt beverage containers in reverse direction, approved. MC-113886, 
ay a. Inc., Common Carrier Application, not to be printed, Nov. 12, 

, Div. 5. 
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Even though there has been a substantial industrial growth in an area and 
existing motor carriers have prospered, this does not provide a reason for imposing 
new and competitive operating rights on an already crowded field unless existing 
carriers have been shown to be incapable of transporting efficiently and with reason- 
able expedition, the volume of traffic which has been flowing or —_- be expected 
to flow in the foreseeable future. Denied. MC-110325, Transcon Lines, Common 
Carrier Application, ........ M. C. C. , Nov. 15, 1954, Commission. 


Denied, where applicant engaging in intrastate transportation could register 
its intrastate authority under the second proviso of section 206(a) and did not show 
that any service in addition to that which may be performed under the second 
proviso is needed by the public, citing Day Common Carrier Application, 53 M. C. C. 
672. MC-113015, Sub 1, Sheridan-Indianapolis Bus Line, Inc., Common Carrier 
Application, not to be printed, Nov. 10, 1954, Div. 5; MC-112913, Sub 1, Odessa- 
Midland og —. Inc., Common Carrier Application, pee M. C. C. , Nov. 
16, 1954, Div. 5. 


Authority granted to motor-carrier subsidiary of railroad without restriction that 
the motor service be supplemental of, or =) to, the service of the railroad, 
although the policy established in Kansas City S. Transport Co., Inc., Com. Car. 
Application, 10 M. C. C. 221, 28 M. C. C. 5, 1s not to be considered as abrogated. 
MC-29130, Sub 70, The Rock Island Motor Transit Co., Common Carrier Applica- 
Get, .:.:..: mS soit , Nov. 22, 1954, Commission. 


Operation as common carrier of general commodities, with exceptions, between 
certain points in Illinois, lowa, and Nebraska, over regular routes, serving designated 
intermediate and off-route points, subject to conditions, approved. MC-29130, Sub 
70, The Rock Island Motor Transit Co., Common Cavster i pplication, ........ M.C.C. 
ae , Nov. 22, 1954, Commission. 


Although a need for service growing out of embargoes on traffic by use of so- 
called rate stops or restrictions placed by other motor carriers may be considered 
in determining public convenience and necessity, citing Malone Freight Lines, Inc., 
Extension—T extiles, 61 M. C. C. 501, shipper support based upon a desire for lower 
rates is not a sufficient basis for an additional service. Denied. MC-98088, Sub 1, 
cog L. Lindley, Common Carrier Application, not to be printed, Nov. 30, 1954, 

iv. 5. 


On reconsideration, findings in prior report, ........ OE 2 , modified, and 
re « denied. MC-113287, Robert E. Paup, Common Carrier Application, ..... 
; om ol , Dec. 6, 1954, Commission. 


GRANTED 


Operation as contract carrier of paper milk containers in bundles from Hale- 
thorpe, Md., to State College, Pa., over a specified route, serving no intermediate 
— approved. MC-114296, Mary K. Hoy, Contract Carrier Application, not to 
e printed, Oct. 28, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of horses, other than ordi- 
nary, and stable supplies and equipment (1) between points in Washington and 
Oregon and (2) between points in Washington and Oregon, on the one hand, and, 
on the other, points in California, Arizona, Idaho, Nevada, and Montana, approved. 
1 Bes Calvin C. Baze, Common Carrier Application, not to be printed, Nov. 1, 

iv. 5. 


On reconsideration, operation as contract carrier, in initial movements, by the 
driveaway and truckaway methods, of motor vehicles, vehicle cabs and bodies, and 
automobile show equipment and paraphernalia, over irregular routes, from Arlington, 
Tex., to points in 12 States and Memphis, Tenn., approved. MC-113645, Texas Auto 


ee Inc., Contract Carrier Application, not to be printed, Nov. 23, 1954, 
iv 


Operation as common carrier of bulk petroleum and petroleum products, over 
irregular routes, from the Crossville and McLeansboro, IIl., areas to Louisville, Ky., 
approved. MC-114091, Direct Transport Co. of Kentucky, Inc., Common Carrier 
Application, not to be printed, Dec. 2, 1954, Div. 5. 
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GRANTED IN PART 


Operation as contract carrier, over irregular routes, of such merchandise as is 
manufactured by bakeries from Port Chester, Long Island City, and Brooklyn, 
N. Y., and Philadelphia, Pa., to designated points in Connecticut, Massachusetts, 
Rhode Island, and New Jersey, Philadelphia, Pa., Wilmington, Del., Baltimore, Md., 
and Washington, D. C., approved. MC-113681, Sub 1, Bakery Products Delivery, 
Inc., Contract Carrier Application, not to be printed, Nov. 1, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of such commodities as are 
ordinarily transported in dump trucks, except cement and coal, from Louisville, Ky., 
to points in Indiana and Kentucky within 40 miles of Ohio River, approved. MC- 
114295, Harry T. Neely and Bertha J. Neely, Common Carrier Application, not to 
be printed, Nov. 2, 1954, Div. 5. 


Operation as contract carrier under individual contracts with mail order and 
chain retail department business houses of such plumbing, heating, etc., materials 
and equipment as are dealt in by such business houses, over irregular routes, from 
Milwaukee, Wis., to points in 5 counties in Illinois, and returned or exchanged 
shipments on the same commodities, approved. MC-113952, Harvey Service, Inc., 
Contract Carrier application, not to be printed, Nov. 5, 1954, Div. 5. 


Operation as common carrier of petroleum crude oil, in bulk, in tank vehicles, 
over irregular routes, between points in 7 counties in Montana, approved. MC-98263, 
Sub 1, Katherine M. Lee and Tim M. Babcock, Common Carrier Application, not to 
be printed, Nov. 15, 1954, Div. 5. 


Operation as common carrier of general commodities, with exceptions, between 
Portland, Oregon and Seattle, Wash., on the one hand, and, on the other, the 
L. S.-Canada boundary near Sweetgrass, Mont., and Blaine, Wash., over irregular 
routes, restricted to shipments moving to or from Alaska, approved. MC-113753, 
age 4 Bros., Inc., Common Carrier Application, not to be printed, Nov. 30, 1954, 

iv.. 5. 


Operation as common carrier of gasoline, over irregular routes, from Paducah, 
Ky., to the T. V. A. steam plant site near Gallatin, Tenn., approved. MC-114255, 
Sub 1, Direct Transport Co., Inc., Common Carrier Application, not to be printed, 
Dec. 2, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


W-1062, Albany Barge Lines, Inc., Common Carrier Application, 
.» Nov. 18, 1954, Div. 4. 


MC-112450, Sub 1, Queenie Capozzoli Contract Carrier Application, not to be 
printed, Nov. 24, 1954, Div. 5. 


MC-12603, Valdoster Price, Broker Application, not to be printed, Nov. 15, 
1954, Div. 5. 


MC-112664, Arthur J]. Halliwell Common Carrier Application, not to be printed, 
Nov. 15, 1954, Div. 5. 


MC-113629, Sub 1, V. C. McClintock, Common Carrier Application, not to be 
printed, Nov. 24, 1954, Div. 5. 


MC-113655, Jobn Rinaldi, Contract Carrier Application, not to be printed, 
Nov. 1, 1955, Div. 5. 


MC-113931, Kenneth Loney, Common Carrier Application, not to be printed, 
Nov. 8, 1954, Div. 5. . 


MC-114049, Sidney Klein, Contract Carrier Application, not to be printed, 
Nov. 12, 1954, Div. 5. 


MC-114069, Walter Wangerin, Contract Carrier Application, not to be printed, 
Nov. 16, 1954, Div. 5. 
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MC-114078, Sub 1, Bulk Delivery, Inc., Common Carrier Application, not to be 
printed, Nov. 2, 1954, Div. 5. 


MC-114091, Sub 1, Direct Transport Co. of pee. Inc., Common Carrier 
Application, not to be printed, Dec. 2, 1954, Div. 5. 


MC-114216, Thomas N. Wintle, Contract Carrier Application, not to be printed, 
Nov. 23, 1954, Div. 5. 


MC-114289, Fox Valley Transit, Inc., Common Carrier Application, not to be 
printed, Nov. 30, 1954, Div. 5. 


22. Quality 


Shipments which have been rejected by the consignee because damaged in 
transit or for any other reason, may be returned to their respective origins by the 
carrier having them in its possession without specific authority, provided such service 
is covered by an appropriate tariff provision. However, shipments which have once 
been accepted by a consignee and which such consignee later desires for any reason to 
return to the original consignor, may not be transported on return without authority. 
MC-109734, Sub 46, System Tank Lines, Inc., Extension—Idaho, not to be printed, 
Nov. 1, 1954, Div. 5. 


Authority to carry “paper products” does not include asphalt roofing, for even 
though the roofing commences as a sheet or mat of paper, by successive impregna- 
tions of asphalt, granulation, rolling, and drying, the result is a substantially different 
substance than the paper from which it is manufactured. MC-39106, Sub 1, Harvey 
Transfer Co., Extension—Roofing Felt, not to be printed, Nov. 4, 1954, Div. 5. 


As to those commodities which are used predominantly in a particular manner, 
a carrier with restricted authority dependent on intended future use is justified in 
assuming that they are so used and, in the absence of information or notice to the 
contrary, may assume without making an investigation that shipments offered are 
intended for that use. _ Authority to transport “store fixtures and store equipment” 
and “hotel equipment” held to include transportation of cash registers in a form 
to be used and intended to be used as store or hotel equipment, in the absence 
of actual knowledge to the contrary. MC-16682, Sub 44, Mural Trucking Service, 
Interpretation of Certificate—Store Equipment, ........ Ge , Nov. 15, 1954, 


Div. 5. 


Upon further consideration, including consideration of proof in the “grand- 
father” clause proceeding, applicant's authority to transport “factory supplies” held 
to have been intended to include “factory materials” and" ow cd supplies.” 

1210, Johnson Truck Service v. Pasco Salvino, ........ ee » Nov. 15, 1954, 
Commission. 


Authority to transport “trucks” includes “mixermobiles” and “towermobiles,” 
but not “fork-lift Trucks.” MC-52858, Sub 27, Convoy Company, Extension— 
Towermobiles, not to be printed, Nov. 18, 1954, Div. 5. 


A motor carrier cannot accept, deliver, or interchange traffic at a point it is not 
authorized to serve. MC-8989, Sub 145, Howard Sober, Inc., Extenston—Southern 
States, not to be printed, Nov. 22, 1954, Div. 5. 


23. Grandfather 


Terminology used in authorities issued upon “grandfather” applications were 
derived to a great extent from industrial usage and common understanding rather 
than academic or scientific evaluation of the words used. When questions arise, the 
Commission will consider evidence of commodities transported prior to issuance of 
“grandfather” authorities in — to resolve the ambiguities of commodity descri 
tions therein. MC-39106, Sub Harvey Transfer Co., Extension—Roofing Felt, 
not to be printed, Nov. 4, 1954, Div. ¥. 
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On further hearing and reconsideration, finding in prior report on reconsideration, 
260 |. C. C. 461, modified, and managing owner found entitled to continue operation 
as common carrier by non-self-propelled vessels with the use of separate towing 
vessels in the transportation of commodities generally between ports and points 
along the Atlantic Coast. W-738, Wathen & Co., Contract Carrier Application, 
Jf 24 eee , Nov. 29, 1954, Div. 4. 


24. Extensions 


A carrier holding radial irregular-route authority is authorized only to furnish 
service “from a fixed base point or points to points or places located within such 
radial area as shall have been fixed and authorized or from any point located within 
such radial area to such carrier's fixed base point or points.” It may not perform 
cross-haul operations between points in such a radial destination territory. MC- 
109533, Sub p Overnite Transportation Co., Extension—Elimination Monroe Gateway, 
not to be printed, Oct. 28, 1954, Div. 5. 


In order to justify a grant of authority to eliminate or relocate a gateway 
between two irregular route territories, it must be shown that as to substantially 
all of the area which applicant is authorized to serve through the old gateway, it is 
an effective competitor. _Denied. MC-109533, Sub 3, Overnite Transportation Co., 
Extension—Elimination Monroe Gateway, not to be printed, Oct. 28, 1954, Div. 5. 


On reconsideration, prior reports modified. MC-80428, Sub 12, H. L. & F. 
McBride Extension—Ohio; MC-111435, Sub 2, C. & E. Trucking Corp. Extension— 
Flavoring Syrup; MC-113029, Sub 3, Marcus Trucking Co., Inc., Extension—New 
York; and M <L13029, Sub 4, Marcus Trucking Co., Inc., ’ Extension—New York, 
i oigeons _* + eee , Nov. 1, 1954, Commission. 


Denied, where applicant was unwilling to accept a restriction providing for 
segregation of his private and for-hire operations. MC-1641, Sub 26, Ray Peake, 
Extension—Nebraska, not to be printed, Nov. 2, 1954, Div. 5. 


Denied, where shipper’s only complaint was that the two carriers it had been 
utilizing were not always able to furnish vehicles for first-morning or first-day 
delivery of a low-rated commodity, on only hours’ notice, to points over 400 miles 
from its plant. MC-78062, Sub 21, Beatty Motor Express, Inc., Extension—South 
Connellsville, not to be printed, Nov. 2, 1954, Div. 5. 


Denied, where there was no definite support in the record for a finding that 
applicant would be financially able to conduct an operation of the scope proposed. 
MC-105320, Sub 19, William E. Van Zile, Extenston—Madison, Wis., not to be 
printed, Nov. 2, 1954, Div. 5. 


Denied, where service by another carrier under temporary authority had been 
entirely satisfactory and shipper merely wanted to have the service of another 
carrier available. MC-111758, Sub 3, Liquid Carriers, Inc., Extension—Demopolis, 
Ala., not to be printed, Nov. 2, 1954, Div. 5. 


The number of witnesses testifying in support of, or - opposition to, an appli- 
cation for authority to institute a new operation is not of paramount importance. 
It is the function of the Commission to draw conclusions from the proof offered, 
rather than to determine and accept the consensus of opinion of witnesses. Denied. 
MC-105375, Sub 6, Dahlen Transport Co., Extension—Southern Minnesota, not to 
be printed, Nov. 4, 1954, Div. 5. 


Existing carriers should not be deprived of the opportunity to participate in 
the traffic merely because a shipper hopes to obtain a rate benefit by having its 
shipments handled in semitrailers with substantially greater loading capacities than 
ordinary trailer equipment. Denied. MC-44932, Sub 1, W. W. Young & Son, Inc., 
Extension—St. Louis, Missouri, not to be printed, Nov. 4, 1954, Div. 5. 
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A comparison of accident ratios serves no useful ie agg other than as a possible 
indication of the adequacy or inadequacy of a particular carrier’s safety program. 
A low accident ratio does not in itself warrant a ey of fitness nor does a high 
accident ratio of necessity imply a finding of unfitness. plicant found fit, willing, 

and able, when corrective steps had been taken to aaa with the Commission’s 
safety rules and regulations, but application denied where failure to show public 
convenience and necessity require the proposed operation. MC-2900, Sub 67, Great 
ion Ba. — Co., Extension—Bartow Airfield, Fla., not to be printed, Nov. 4, 

iv. 5. 


A motor carrier may tack separate grants of unrestricted authorities, so long 
as there is a point of service common to both operating authorities, the physical 
operations are rendered through that point and the character of the authorized 
service is preserved. The fact that the tacking operations require a backhauling 
operation does not in itself render the route impracticable or infeasible. Operation 
as common carrier of wearing apparel and piece goods between Newton and Dover, 
N. J., over irregular routes, approved. MC-109425, Sub 6, Levitan Interstate Trans- 
oy Extension—Newton and Dover, N. J., not to be printed, Nov. 5, 1954, 

iv. 5. 


Existing service may not be found inadequate merely because of the number of 
carriers participating. Denied. MC-58830, Sub 6, Mercury ~~ ? Lines, Inc., 
Extension—Fort Worth, Tex., not to be printed, Nov. 8, 1954, Div. 5. 


A mere preference by an applicant for an interstate certificate authorizing 
cperations which may now be performed under the second proviso of Section 206(a), 
without some showing that the public would benefit therefrom, is insufficient to 
warrant a finding that public convenience and necessity require the proposed 
operation. MC-52563, Sub 4, Chicago-Rockford Motor Express, Inc., Extension— 
South Beloit, Illinois, se eee , Nov. 8, 1954, Div. 5. 


Applicant found fit, willing and able to conduct proposed service where it had 


shown considerable improvement in its safety program and had demonstrated willing- 
ness to comply with Commission’s regulations. Operation as common carrier of 
general commodities, with certain exceptions, serving Air Force Base, Municipal 
Airport, and packing company site, all at or near Alexandria, La., as off-route points 
in connection with authorized regular-route operations, approved. MC-1124, Sub 98, 
Herrin Transportation Co., Extension—Alexandria Air Base, not to be printed, 
Nov. 8, 1954, Div. 5. 


The Commission need not make basic findings of fact that there is no public 
need for the proposed service and that to ay the authority would injure existing 
carriers in order to deny an application for new operating authority. Otherwise, 
in an application case where no opposition is offered by existing carriers, the Com- 
mission would be compelled to make a grant regardless of the need. MC-15364, 
Sub 2, Cherry Transport Co., Extension—Points in Texas, not to be printed, 
Nov. 12, 1954, Div. 5. 


The examiner need not make a specific finding that public convenience and 
necessity do not require the proposed service, so long as it is implicit in his con- 
clusions and the record entirely supports the conclusions. Denied. MC-15364, Sub 2, 
orig Pal Transport Co., Extension—Points in Texas, not to be printed, Nov. 12, 

4, Div. 


After a showing of need, the Commission has broad discretion to determine 
the nature and extent of the transportation service which will most likely be ade- 
quate, promote the public interest and effectuate the national transportation policy. 
Although as a general rule, authorization is geared to need for service, other facts 
may lead the Commission to authorize more than the mathematical minimum upon 
which the public can get along. Although each of two applicants asserted ability 
to perform the whole service and neither applicant filed exceptions or opposed the 
other, operation by two applicants as common carriers of specified liquid commodi- 
ties, in bulk, in tank vehicles, from Institute and South Charleston, W. Va., to points 
in Illinois and New York and those in Tennessee west of U. S. Highway 27, over 
irregular routes, approved. MC-110525, Sub 197, Chemical Tank Lines, Inc., Exten- 
sion—South Charleston, W. Va., not to be printed, Nov. 12, 1954, Div. 5. 
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Although the Commission has in some instances found it necessary to authorize 
service to or from a particular plant site where no other form of grant was prac- 
ticable, it has tried to avoid grants of authority from plant sites or from areas less 
than an entire municipality. MC-110779, Sub 5, Lewis Transport, Inc., Extension— 
Troy, Ind., not to be printed, Nov. 15, 1954, Div. 5 


A grant of authority from one plant site to another, especiall y where the two 

are commonly owned, . * be questionable under the proviso of Section 209(b). 

ey ose De Lewis ransport, Inc., Extension—Troy, Ind., not to be printed, 
ov. 15 iv. 5. 


Operation as contract carrier of petroleum and petroleum products and catalytic 
blending fluids, in bulk, in tank vehicles, from plant site near Troy, Ind., to points 
in Kentucky and trom plant site near Somerset, Ky., to Troy, Ind. and points 
within four miles thereof, over irregular routes, approved. MC-110779, Sub 5, 
Lewis Transport, Inc., Extension—Troy, Ind., not to be printed, Nov. 15, 1954, Div. 5. 


The existence of service available under company authority is no sound basis 
for finding there is no need for the requested permanent authority. MC-89778, 
Sub 36, Baggett Transportation Co., Extension—Crane, Ind.-Earle, N. ]., not to be 
printed, Nov. 15, 1954, Div. 5. 


Proposed service held to be contract carriage where applicant would perform a 
specialized and hazardous operation with specially trained personnel and specially 
adapted equ — dedicated chiefly to the transportation of explosives on behalf 
of the U. S. Government. MC-89778, Sub 36, Baggett Transportation Co., Extension 
—Crane, Ind.-Earle, N. J., not to be printed, Nov. 15, 1954, Div. 5. 


Operation as contract carrier, over irregular routes, of explosives and related 
commodities between the Naval Ammunition Depot at Crane, Ind., on the one hand 
and on the other the Naval Ammunition Depots at Earle, N. J., and Hingham, Mass.; 
between the Naval Mine Depot at Yorktown, Va., and the Naval Ammunition Depot 
at Crane, Ind.; and between the Naval Ammunition Depot at Earle, N. J., and the 
Naval Mine Depot at Yorktown, Va., approved. MC-89778, Sub 36, Baggett Trans- 


portation Co., Extension—Crane, Ind.-Earle, N. J., not to be printed, Nov. 15, 
1954, Div. 5. 


On further hearing, modification of key-point contin "ER in connection 
with certain regular routes found not justified. MC-19778, Sub 2, Chicago, Mil- 
waukee, St. Paul and Pacific R. Co. (Henry A. Scandrett, Walter J. Cummings, and 


George 1. Haight, Trustees), Extension—Wisconsin and Michigan, not to be printed, 
Nov. 15, 1954, Div. 5 


Denied, where shipper merely wanted cheaper and faster service, even though 
in most cases the nature of the business involved was not such as ordinarily to re- 
quire faster deliveries. MC-111785, Sub 2, Fred C. Burns, Extension—Rough Lumber, 
not to be printed, Nov. 15, 1954, Div. 5. 


Denied, where the business which the shippers expected to obtain was based 
upon investigation and survey, involving conjecture and uncertainty, and there was 
no assurance to what extent the service, if authorized, would be used on “furnish 
and erect” work. MC-100592, Sub 5, James Stuffo, Inc., Extension—Virginia, not to 
be printed, Nov. 23, 1954, Div. 5 


Although the national transportation policy directs the Commission to preserve 
the inherent advantages of all modes of transportation and rail transportation is 
particularly suited to long distance hauls, it does not necessarily follow that the 
long-distance transportation of tractors and agricultural implements is a transpor- 
tation service best performed by rail carriers. Rail service is not to be protected 
by denial of any and all motor carrier applications where long distances are involved, 
regardless of the facts concerning the adequacy of such rail service and the superiority 
if any of the new service proposed. MC-2484, Sub 27, E & L Transport Co., Exten- 
sion—Farm Tractors, not to be printed, Nov. 24, 1954, Div. 5. 
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Applications for authority to transport dressed poultry, fresh or frozen, denied. 
Holding in J. . C. v. Allen E. Kroblin, Inc., 113 F. Supp. 599, 212 F. 2d 555, cert. 
denied i S. ......., that dressed ‘and eviscerated poultry do not constitute 
haicel products of agricultural commodities within the meaning of section 
203 (b) (6), not followed. MC-95540, Sub 220, Watkins Motor Lines, Inc., Extension 
—Poultry, not to be printed, Nov. 24, 1954, Div. 5. 


Construction and operation of branch line of 1.45 miles to connect with new 
plant, authorized. F. D. 18671, Atlantic Coast Line R. Co., Construction, not to be 
printed, Dec. 3, 1954, Div. 4. 


Findings in prior report, 53 M. C. C. 653, reversed in part. Two applications 
denied and five applications granted in part. MC-111812, Sub 2, Midwest Coach 
Transport, Inc., Extension—Dairy Products, not to be printed, Dec. 7, 1954, Div. 5. 


GRANTED 


Operation as contract carrier of catalytic blending fluids, in bulk, in tank 
vehicles, from South Charleston, W. Va., to Somerset, Ky., and points within 5 miles 
thereof, over irregular routes, approved. MC-110779, Sub 6, Lewis Transport, Inc., 
Extenston—South Charleston, W. Va., not to be printed, Oct. 29, 1954, Div. 5. 


Operation as common carrier of passengers and their baggage, and express and 
newspapers in the same vehicle with passengers, between West Memphis, Ark., and 
Memphis, Tenn., over U. S. Highway 63, approved. MC-107943, Sub 4, J. O. Davis, 
i. Extension—W est Memphis, Ark., not to be printed, Nov. 5, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of liquid chemicals, in bulk, 
in tank vehicles, from Carney’s Point, N. J. to points in Connecticut, Massachusetts, 
Rhode Island, and New York, except those in Erie and Niagara Counties, N. 
approved. MC-110525, Sub 216, Chemical Tank Lines, Inc., Extension—Carney’s 
Point, N. J., not to be printed, Nov. 5, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of women’s wearing apparel, 
and supplies and materials used in manufacture thereof, from Elizabeth, N. J. to 
Waltham, Mass., and of material and supplies and of defective or returned women’s 
wearing apparel on return, approved. MC-101219, Sub 30, Merit Dress Delivery, Inc., 
Extension—Elizabeth, N. J., not to be printed, Nov. 8, 1954, Div. 5. 


Operation as common carrier of household goods between Vidalia, La., and 
points in Louisiana within 50 miles of Vidalia, on the one hand, and, on the other, 
points in specified parishes of Louisiana, over irregular routes, approved. MC-I1 110874, 
Sub 2, Charles M. Burns and F. Conner Burns, Extension—Louisiana, not to be 
printed, Nov. 8, 1954, Div. 5. 


Operation as common carrier of aviation gasoline, in bulk, in tank vehicles, 
over irregular routes, from Sinclair, Wyo., to the site of the Miles City, Mont., 
Municipal Airport, approved. MC-982 63, ‘Sub 3, Katherine M. Lee and Tim M. 
— Extension—Sinclair-Miles City, Wyo., not to be printed, Nov. 15, 1954, 

iv. 5. 


Operation as common carrier of automobiles, trucks, chassis, and parts and 
accessories moving in connection therewith, in initial movements, in truckaway 
service, from Lansing, Mich., to points in 16 States, with certain exceptions, over 
irregular routes, approved. "MC-8989, Sub 145, Howard Sober, Inc., Extension— 
Southern States, not to be printed, Nov. 22, 1954, Div. 5. 


Operation as common carrier of passengers and their baggage, and of express 
in the same vehicle with passengers, between Osawatomie, Kans. and Tulsa, Okla., 
over a regular route, serving all intermediate points, approved. MC-108408, Sub 8, 
—? Trails, Inc., Extension—Osawatomie, ‘Meee. not to be printed, Nov. 23, 1954, 

1V 

Operation as common carrier of general commodities, with exceptions, serving 
plant site near Hamilton, Ohio, as off-route point in connection with authorized 
regular-route operations, approved. MC-5908, Sub 17, Truck Transport Co., Exten- 
sion—Cincinnati Shaper Co., not to be printed, Nov. 24, 1954, Div. 
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GRANTED IN PART 


Operation as common carriers, over irregular routes, of petroleum products, 
in bulk, in tank vehicles, from Spokane, Wash., and points within 10 miles thereof, 
to points in Idaho on and north of the southern boundary of Idaho County, _ 
proved. MC-]09734, Sub 46, System Tank Lines, Inc., Extension—Idaho, not to be 
printed, Nov. 1, 1954, Div. 5. 


Operation as common carrier, over oe age routes, of petroleum products, in 
bulk, in tank vehicles, from Spokane, Wash., and points within 10 miles thereof, 
to points in Idaho, pe and Washington, approved. MC-2862, Sub 50, Arrow 
— i? Co. of Delaware, Extension—Spokane, not to be printed, Nov. 1, 
54, Div. 


Operation as common carrier, over irregular routes, of canned goods; glass con- 
tainers; corrugated boxes, knocked down; glass blocks and materials used in their 
installation; and glass insulators, from Caro, Mich., Owens, W. Va., and Gas City 
and Muncie, Ind., to specified points or areas in Alabama, Florida, and Georgia, 
approved. MC-504, Sub 12, Louis Patz, Extension—Glass Products, not to be printed, 
Nov. 2, 1954, Div. 5. 


Operation as common carrier of passengers and their baggage, and of express 
and newspapers in the same vehicle, between specified points near Mobile, Ala., and 
specified point near Pensacola, Fla., over regular route, serving all intermediate 
points, approved. MC-67308, Sub 3, Colonial Trailways, Extension—Gulf Coast, 
not to be printed, Nov. 3, 1954, Div. 5. 


Operation as common carrier of passengers, in “special operations,” over specified 
regular route between Seaford, Del., restricted to transportation of ye movin 
to and from plant site at Salisbury, approved. MC-113268, Sub 2, Elmer A. J. 
Godfrey, Extension—Salisbury, Md., not to be printed, Nov. 8, 1954, Div. 5. 


Operation as contract carrier, over irregular routes, of commodities dealt in b 
brush manufacturing concerns and equipment, materials, and supplies used in suc 
businesses, from Hartford, Conn., and Albany, N. Y., to Ashtabula, Ohio, approved. 
MC-13145, Sub 8, S. W. Hixson, Extension—Ashtabula, Obio, not to be printed, 
Nov. 8, 1954, Div. 5. 


Operation as common carriers of machinery, equipment, materials, and supplies 
used in development, production, etc., of sulphur and by-products, between points 
in Louisiana and Texas, over irregular routes, approved. MC-32528, Sub 29, Union 
City Transfer, Extension—Sulpbur, not to be printed, Nov. 12, 1954, Div. 5. 


Operation as common carrier of vegetable oils, toluol, pine oil and xylol, from 
and to described points in Alabama, Arkansas, Illinois, Mississippi and Tennessee, 
over irregular routes, approved. MC-92983, Sub 65, Eldon Miller, Inc., Extension— 
Shelby County, Tenn., not to be printed, Nov. 12, 1954, Div. 5 


Operation as common carrier of turpentine, in bulk, in tank vehicles, from 
Hopewell, Va., to Pittsburgh, Pa., over irregular routes, approved. MC-110525, Sub 
209, Chemical Tank Lines, Inc., Extension—Hopewell, Va., not to be printed, 
Nov. 15, 1954, Div. 5 


Operation as common carrier of specified house furnishings and appliances, 
uncrated, between Minneapolis and St. Paul, Minn., on the one hand, and, on the 
other, points in 9 States, over irregular routes, approved. MC-35358, Sub 11, Berger 
Transfer and Storage, Inc., Extension—Additional Commodities, not to be printed, 
Nov. 16, 1954, Div. 5. 


Operation as common carrier of meats, meat products, and meat by-products 
from plant site near Bartow, Fla., to Philadelphia, Scranton, Wilkes-Barre, and 
Pittsburgh, Pa., New York, N. Y., Boston, Mass., and Chicago, Ill., over irregular 
routes, approved. MC-107107, Sub 51, Sidney Alterman Extension—Bartow, Fla., 
not to be printed, Nov. 16, 1954, Div. 5. 
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Operation as common carrier, of meats, meat products, and meat by-products, 
in pool car distribution service, from Baltimore, Md., to points in 12 counties in 
Maryland, over irregular routes, approved. MC-87730, Sub 12, R. W. Bozel Transfer, 
Inc., Extension—Meat and Meat Products, not to be printed, Nov. 17, 1954, Div. 5. 


Operation as common carrier of trucks, truck chassis, and truck-tractors, in 
initial movements, in driveaway service, from Portland, Oreg., to points in the United 
States west of the Mississippi River, over irregular routes, approved. MC-52858, 
— yo ead Company, xtension—T owermobiles, not to be printed, Nov. 18, 

, Div. 5. 


Operation as common carrier of animal and poultry feed from Memphis and 
Nashville, Tenn., Cincinnati and Botkins, Ohio, Gibson City, Ill., and Louisville, Ky. 
to specified points in Georgia, over irregular routes, approved. ‘MC-107515, Sub 1 0, 
He ee Transport Co., Inc., Extension—Feed, not to be printed, Nov. 22, 

5 iv. 5 


Operation as common carrier of lumber in interstate or foreign commerce, over 
irregular routes, from specified points in Virginia to Norfolk, Newport News, and 
Portsmouth, Va., approved. MC-113475, Sub 1, George C. Rawlings, Extension— 
Virginia Ports, not to be printed, Nov. 23, 1954, Div. 5. 


Operation as contract carrier, over irregular routes, of class A and B explosives 
and blasting supplies other than class A and B explosives from points in Georgia, 
South Carolina, and Tennessee to points in a defined area in North Carolina and 
f1om points in defined areas in Tennessee to points in North Carolina, approved. 
MC-103335, Sub 1, Charles W. West, Extension—Four States, not to be printed, 
Nov. 23, 1954, Div. 5 


Operation as common carrier of asphalt and asphalt products, in bulk, in tank 
vehicles, from Destrehan, La., to points in Mississippi north of U. S. Highway 80, 
over irregular routes, approved. MC-112497, Sub 16, Hearin Tank Lines, Inc., 
Extension—Mississipp1, not to be printed, Nov. 23, 1954, Div. 5. 


Operation as common carrier of meat, meat products, meat by-products, and 
articles distributed by meat packing houses, from Fort Dodge, lowa, to points in 
Alabama, Georgia, and South Carolina, over irregular routes, subject to restriction, 
approved. MC-95540, Sub 235, Watkins Motor Lines, Inc., Extension—Fort Dodge, 
lowa, not to be printed, Nov. 24, 1954, Div. 5. 


On reconsideration, findings in prior report, m. C. C. ......., , modified and 
plant site substituted for “Los Angeles, Calif.,” as — point in authority granted. 
MC-30837, Sub 139, Kenosha Auto Transport Corp., Extension—Los Angeles, Calif., 
not to be printed, Nov. 30, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of petroleum products, in 
containers, from Tulsa and Cushing, Okla., to points in Wisconsin, Minnesota, 
Nebraska, South Dakota and lowa, and empty containers on return, approved. 
MC-30844, Sub 24, Heuer Truck Lines, Inc., Extension—Six States, not to be printed, 
Nov. 30, 1954, Div. 5. 


Operation as common carrier of machinery, equipment, etc., used in connection 
with the discovery, production, etc., of natural gas, petroleum, and products, and 
the construction, repair, etc., of pipelines, between points in Texas, on the one hand, 
and, on the other, points in Montana and W oming, over irregular routes, approved. 
MC-107678, Hill & Hill Truck Line, Inc., ‘xtension—California, not to be printed, 
Nov. 30, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of certain packinghouse 
products from Memphis, Tenn., to points in Georgia, North Carolina, and South 
Carolina, approved. MC-107515, Sub 108, Refrigerated Transport Co., Inc., Extension 
—Memphis, Tenn., not to be printed, Dec. 2, 1954, Div. 5. 
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Operation as common carrier, over irregular routes, of certain packinghouse 
products from Memphis, Tenn., to points in Alabama, Louisiana, Maryland, Missis- 
sippl, Me a West Virginia, and District of Columbia, approved. MC-104819, 
a ‘ " E. McBride, Extension—Mempbis, Tenn., not to be printed, Dec. 2, 

, Div. 5. 


Operation as contract carrier, over irregular routes, of liquified air-derived gases 
in containers and in bulk in shipper-owned trailers from Jersey City, N. J. to specified 
points and areas in Connecticut and New York and of empty containers and trailers 
on return, approved. MC-109769, Sub 5, New Jersey Trucking Corp., Extension— 
Liquid Gases, not to be printed, Dec. 3, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-11620, Sub 13, George Busse, Extension—Oleomargarine, not to be printed, 
Oct. 28, 1954, Div. 5. 


MC-74321, Sub 16, B. F. Walker, Inc., Extension—Southwestern Colorado, not to 
be printed, Oct. 28, 1954, Div. 5. 


MC-107403, Sub 165, E. Brooke Matlack, Inc., Extension—International 
Boundary, Detroit, Mich., not to be printed, Nov. 1, 1954, Div. 5. 


MC-109449, Sub 6, Kujak Bros. Transfer, Extension—Wisconsin, not to be 
printed, Nov. 2, 1954, Div. 5. 


MC-109821, Sub 13, H. W. Taynton Co., Inc., Extension—Milk Products, not to 
be printed, Nov. 2, 1954, Div. 5. 


MC-48533, Sub 4, Alfred L. Root, Extension—New York, not to be printed, 
Nov. 2, 1954, Div. 5. 


MC-10761, Sub 37, Transamerican Freight Lines, Inc., Extension—Cambridge, 


Obio, not to be printed, Nov. 2, 1954, Div. 5. 


MC-110683, Sub 9, Smith’s Transfer Corp., Extension—Additional Gateways, 
- not to be printed, Nov. 3, 1954, Div. 5. 


MC-111301, Sub 1, L. J. Kreutzer, Extension—Stone, not to be printed, Nov. 3, 
1954, Div. 5. 


MC-59583, Sub 68, The Mason-Dixon Lines, Inc., Extension—Sunbright, Va., 
not to be printed, Nov. 3, 1954, Div. 5. 


MC-39106, Sub 1, Harvey Transfer Co., Extension—Roofing Felt, not to be 
printed, Nov. 4, 1954, Div. 5. 


MC-20053, Sub 6, Huff Truck Line, Inc., Extension—Regular Routes—Baton 
Rouge, Louisiana, not to be printed, Nov. 5, 1954, Div. 5. 


MC-11207, Sub 174, Deaton Truck Line, Inc., Extension—Guntersville, Ala., 
not to be printed, Nov. 5, 1954, Div. 5. 


MC-68647, Sub 1, William A. Luddy, Extension—Charter Service, not to be 
printed, Nov. 8, 1954, Div. 5. 


MC-3031, Sub 5, Dickey Freight Line, Inc., Extension—Chattanooga, Tenn., 
not to be printed, Nov. 8, 1954, Div. 5. 


MC-28770, Sub 10, William S. Magill, Jr., Extension—Murpby, N. C., not to be 
printed, Nov. 8, 1954, Div. 5. 


MC-18436, Sub 7, Haines Carriers, Inc., Extension—New England, not to be 
printed, Nov. 8, 1954, Div. 5. 


MC-43552, Sub 1, Union Motor Line, Inc., Extension—Three Pennsylvania 
Counties, not to be printed, Nov. 8, 1954, Div. 5. 
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MC-106400, Sub 7, Kaw Transportation Co., Extension—Molasses, not to be 
printed, Nov. 12, 1954, Div. 5. 


MC-2461, Sub 7, Kent Transfer, Inc., Extension—Malt Beverages, not to be 
printed, Nov. 12, 1954, Div. 5. 


MC-388, Sub 1, Frank M. el Extension—Bowling Green, Obio, not to 
be printed, Nov. 12, 1954, Div. 5. 


MC-20415, Sub 5, George A. Shute, Extension—Camden, N. J., not to be printed, 
Nov. 15, 1954, Div. 5. 


MC-388, Sub 2, Frank M. Cavanaugh, Extension—Housebold Appliances, not to 
be printed, Nov. 15, 1954, Div. 5. 


MC-80413, Sub 5, McKay and McLeod Corp., Extension—Building Materials, 
not to be printed, Nov. 19, 1954, Div. 5. 


MC-45220, Sub 3, Henry T. McQuaide, Extension—Gloucester City, N. ]., not to 
be printed, Nov. 23, 1954, Div. 5. 


MC-111545, Sub 3, panate H. Ayer, Extension—Cedartown, Ga., not to be 
frinted, Nov. 23, 1954, | 


MC-112359, Sub 2, aes Horvath and Frank Horvath, Extension—New York, 
not to be printed, Nov. 23, 1954, Div. 5. 


MC-30608, Sub 7, Southern Kansas Greyhound Lines, Inc., Extension—Garnett, 
Kans., not to ‘be printed, Nov. 23, 1954, Div. 5. 


MC-35757, Sub 36, a Transfer Co., Extension—Pennsylvania, not to be 
printed, Nov. 30, 1954, Div. 5. 


MC-110197, Sub 11, Daniel S. Dracup, Extension—East Walpole, Mass., not to 
be printed, Nov. 30, 1954, Div. 5. 


MC-109987, Sub 4, John Lyon, Extension—Missouri, not to be printed, Oct. 29, 
1954, Div. 5. 


24.1. Alternate Routes 


On reconsideration, mae in prior report, a a , reversed, and 
operation as common carrier of general commodities, with certain exceptions, between 
Springfield, Mo., and Hoxie, Ark., over a regular route, ovens no intermediate 
points, as an alternate route for operating convenience only, in connection with 
| authorized regular-route operations, approved. MC-111231, Sub 14, Jones 

Truck Lines, Inc., Extension, Hoxie, Ark—Alternate Route, not to be printed, 
Nov. 3, 1954, Div. 5. 


On reconsideration, findings in prior report, me, %.. <. ...... , reversed, where 
applicant becomes willing to accept restriction as to service from and to intermediate 
points. Operation over alternate route, for operating convenience only, a a. 
MC-14421, Sub 11, Chica ~ ; meg’ Motor Transportation Co., Extension—Alternate 
Route, not to be printed, Nov. 4, 1954, Div. 5. 


Granted, where there would ~ substantial o cpesatns | economies through —_ 


in overall mileage, but there would be no material change in operating time involve 
and no change in present competitive situation. MC-2202, Sub 107, Roadway Express, 
Inc., Extension—Alternate Routes, not to be printed, Nov. 8, 1954, Div. 5. 


Granted, for operating convenience only. MC-19945, Sub 4, ive A. Bebnken, 
Extension—Alternate Route, not to be printed, Nov. 12, 1954, Div. 5. 


An applicant may not be granted alternate-route authority for the purpose of 
performing an alternate-route service which it is not authorized to provide over its 
present service route between the termini of such route. On reconsideration, findings 
in prior report, mm. & & , affirmed. MC-2130, Sub 40, Couch Motor Lines, 
Inc., Extension—Alternate Route, Bossier City, MCC. , Nov. 15, 1954, 
Commission. 
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27. Transfer 


Transfer of certificate from partnership to newly formed corporation approved. 
«toe Roen Steamship Co., Certificate Transfer, not to be printed, Nov. 2 
, Div. 4. 


28. Modification or Revocation 


1, a Partnership, d.b.a. Bubr Truck Lines, Revocation of Certificate, 
eee , Nov. 5, 1954, Div. 5. 


Shipments transported without authority cannot be considered in determining 
whether defendant was complying with terms of certificate. Defendant held not to 
be rendering reasonably continuous service and ordered to institute such service 
within specified reasonable time. MC-C-1418, Okanogan Valley Motor Freight, Inc. 
v. Northwest Motor Freight Co., i ok, ee , Nov. 5, 1954, Div. 5. 


29. Abandonment 


Abandonment of portion of main line of 36.6 miles and acquisition of trackage 
rights over ara! 22.9 miles of line of wholly-owned subsidiary, approved 
and authorized. F. D. 18652, Chesapeake & Ohio Ry. Co., Abandonment, etc., not 
to be printed, Dec. 2, 1954, Div. 4. 


AUTHORIZED 
8,211 feet. F. D. 18672, Chicago, Rock Island & Pacific Ry. Co., Abandonment, 


not to be printed, Nov. 29, 1954, Div. 4. 


2.716 miles. F. D. 18657, Oregon Short Line R. Co. et al., Abandonment, not to 
be printed, Nov. 29, 1954, Div. 4. 


3.75 miles. F. D. 18677, Atlantic Coast Line R. Co., Abandonment, not to be 
printed, Dec. 6, 1954, Div. 4. 


1.78 miles. F. D. 18678, Atlantic Coast Line R. Co., Abandonment, not to be 
printed, Dec. 7, 1954, Div. 4. 


2.48 miles. F. D. 18697, East Broad Top Railroad & Coal Co., Abandonment, 
not to be printed, Dec. 8, 1954, Div. 4. 


30. Finances 
34. Purpose 


Authority granted to pledge and ee first and refunding bonds and general- 
mortgage convertible income bonds as collateral security for any note or notes 
which may be issued under section 20(9). F. D. 18694, New York, New Haven & 
Hartford R. Co., Bonds, not to be printed, Nov. 10, 1954, Div. 4. 


Authority granted to issue secured pee at and capital stock to reim- 


burse parent company for expenditures for acquisition of rights-of-way, construction 
of line and facilities, operating equipment, and advances for working capital. P. D. 
18696, San Manuel Arizona R. Co., Securities, not to be printed, Dec. 1, 1954, Div. 4. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 18681, Bangor & Aroostook R. Co., Equipment Trust Certificates, not to 
be printed, Nov. 2, 1954, Div. 4. Net interest cost—2.92%. 


F. D. 18757, Great Northern Ry. Co., Equipment Trust Certificates, not to be 
printed, Dec. 13, 1954, Div. 4. Net interest cost—2.74%. 
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NOTES AUTHORIZED 


F. D. 18721, Eastern Massachusetts Street Ry. Co., Notes, not to be printed, 
Dec. 2, 1954, Div. 4. To refund general-mortgage bonds. 


STOCK AUTHORIZED 


F. D. 18664, St. Johnsbury & Lamoille County R., Stock, not to be printed, 
Nov. 2, 1954, Div. 4. For such purposes as may later be authorized. 


F. D. 18655, Southern San Luis Valley R. Co., Securities, not to be printed, 
Nov. 10, 1954, Div. 4. To finance acquisition of physical assets of controlled road. 


F. D. 18688, Consolidated Freightways, Inc., Stock, not to be printed, Nov. 24, 
1954, Div. 4. To finance acquisition of new equipment. 


F. D. 18679, Springfield Terminal Ry. Co., Stock, not to be printed, Nov. 29, 
1954, Div. 4. Stock dividend. 


F. D. 18703, Penndel Co., Stock, not to be printed, Dec. 1, 1954, Div. 4. In 
connection with merger. 


BONDS AUTHORIZED 


F. D. 18633, Fort Dodge, Des Moines & Southern Ry. Co., Securities, not to be 
og Nov. 5, 1954, Div. 4. To rehabilitate properties damaged or destroyed 
y flood. 


F. D. 18731, Kansas City Southern Ry. Co., Bonds, not to be printed, Dec. 14, 
1954, Div. 4. To redeem outstanding bonds. 


40. Operations 
42. Equipment 


Discontinuance of automatic block signal system approved, provided trains 
between the — involved are operated at restricted speeds. No. 28000, Sub 126, 
Sacramento Northern Ry., ........ BM. Mek. Scesins , Nov. 10, 1954, Div. 3. 


50. Service 
56. Accessorial 


Present motor common carrier charges, rules, regulations, and practices govern- 
ing inside pickup and delivery service in connection with traffic moving from, to, or 
between points in Middle Atlantic, New England, and Southwestern territories held 
not unjust, unreasonable, or otherwise unlawful. Proposed motor common carrier 
charges, rules, regulations, and practices governing performance of pickup and 
delivery between points in southern territory and other territories held not shown 
to be just and reasonable without prejudice to filing charges, etc., similar to those 
in Middle Atlantic territory. 1 & S M-3509, Inside Pickup and Delivery, 
=? ee » Nov. 10, 1954, Div. 2. 


Switching interstate carload traffic between carrier’s tracks and points of loading 
or pmeceeen within industry plant held to be service which may fairly be regarded 
- contemplated under the line-haul rates. Ex Parte No. 104, Fairbanks, Morse 


ee, oy ee Nov. 15, 1954, Div. 3; Jobns-Manville Products Corp., 
Ae Ge wiccs , Nov. 19, 1954, Div. 3. 


The term “terminal area” is not defined in the act, but as applied to rail carriers 
it may be deemed to be that territory adjacent to the rail carrier's station, as defined 
in its lawfully filed tariffs, within which bona fide collection and delivery service, 
as distinguished from line-haul service, is a igee I & S 6169, Pickup and 
Delivery Limits at Los Angeles, Calif, ........ ik Saas , Nov. 24, 1954, Div. 2. 
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60. Charges 
61. Rate Making 


Proposed rate making agreement held not in furtherance of national transpor- 
tation policy, where provisions necessary for approval were either lacking or too 
general and indefinite. Section 5a Application 44, Motor Carriers Tariff Bureau, Inc., 
Agreement, mG, Ge , Dec. 9, 1954, Div. 2. 


63. Commodity Classification 


Where there are different rates, based on value, available to a shipper, the 
shipper is bound by his declared valuation. Where ‘complainant knowingly over- 
valued equipment shipped in order to obtain special armed-guard services which 
were rendered, held it may not recover difference between charges for those services 
and those based on a value lower than it declared and thus disregard the value of 
the special services. No. 31406, Stewart-Warner Corp. v. Railway Express Agency, 

& et, Qeey , Dec. 10, 1954, Div. 2. 


65. Rate Level 


Proposed class-20 rates on drain tile between points in official territory held 
unreasonable to the extent they exceed rates made 19 percent of the current class-100 
rates. On further hearings, findings in prior reports, 274 I. C. C. 350, 288 I. C. C. 
473, modified. |] & S 6 39, Drain Tile in Official Territory, L<.¢ 
Nov. 1, 1954, Commission. 


New Mexico intrastate rates and charges on certain commodities held to cause 
unjust discrimination against interstate commerce. Discrimination ordered removed 
by applying to intrastate rates the same increases as were authorized with respect 
to interstate rates in Ex Parte No. 175. No. a New Mexico Intrastate Freight 
Rates and Charges, 1. Sn Re , Nov. 1, 1954, Commission. 


Proposed reduced export rate on soybeans from Pensacola, Fla., to New Crane 
La., held just and reasonable in part, but fourth-section relief denied. | & S 6 
Soybeans from Pensacola, Fla., to New Orleans, La., for Export, 2 4, ae : 
Nov. 2, 1954, Div. 2. 


Rates charged on a carload of folding doors from New Castle, Ind., to Seattle, 
Wash., held applicable and not shown to have been unjust or unreasonable. No. 
ion New Castle Products v. New York Central R. Co., 4 eee , Nov. 4, 

iv. 3. 


Proposed reduced all-rail rate on fiberboard cigar boxes, in packages, from 
Newark, N. J., to Selma, Ala., lower than truck-water-truck rate held lower than 
necessary to meet competition and as constituting an unfair and destructive practice. 
on, ou, Cigar Boxes—Newark, N. J. to Selma, Ala., BK Wy OO 

iv. 3. 


The nature of the shipment at the time rendered determines its status for rate 
a apn and not the isolated or sporadic use to which it may sometime be put. 
ate on shipments of defective pipe from Houston, Tex., to Baton Rouge, La., held 


not shown to have been unlawful. No. 31402, Delta Tank Manufacturing Co., Inc. 
v. Louisiana & Arkansas Ry. Co., ........ 1. C. C. , Nov. 9, 1954, Div. 3. 


Proposed reduced all-water rate on iron and steel articles, minimum 200 net 
tons, from Trenton, N. J., to Charleston, S. C., Savannah, Ga., and Jacksonville, Fla., 
held not shown to be just and reasonable and to be lower than necessary to meet com- 
petition. Proposed new proportional rail-water rate on iron and steel articles, minimum 
100,000 pounds, from Fairless, Pa., to Savannah, Ga., applicable on traffic destined 
to Jacksonville, Fla., held just and reasonable, but in violation of section 4. 1 & 
= ’ and Steel Articles to Savannah, Ga., Se , Nov. 19, 1954, 

UV. De 
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On reconsideration, findings in prior report, 288 I. C. C. 751, that rates on 
scrap iron and steel for remelting purposes were and are unreasonable, “we od 
the future so as to include only specific origin points. No. 31009, Sub 1 
a er Co. v. Baltimore &. Ohio R. Co., ........ By Ra, So , Nov. oy 054, 


Rates on canned fish for animal food, from Boston, Mass., to various points in 
the United States, held not shown to have been or to be inapplicable, unjust or 
unreasonable, or otherwise unlawful. No. 31348, Usen Canning Co. v. Atlanta & 
West Pomt R. Co., ........ 1. C. C. ........ , Nov. 19, 1954, Div. 3. 


The southern scrap-iron scale was voluntarily established by the carriers as a 
compromise scale, and it has not been prescribed or approved by the Commission 
as a maximum reasonable scale. Rates on scrap iron and steel from Danville, Va., 
to Radford, Va., over an interstate route held not shown to be — or unreason- 
able. No. 31388, Lynchbur _ Co. v. Atlantic & Danville Ry. Co., 
2k, ii Nov. 19, 1954, Div. 


Rates on crude sulphur (brimstone), not ground or refined, from Martin’s Ferry 
and East Be Pe Ohio, to Cleveland, Fairport Harbor, Painesville, and Perry, 
Ohio, and Erie held just and reasonable and not otherwise unlawful. No. 31551 
Crude Sulphur —Obio to Obio and Erie, Pa., 4 ee , Nov. 22, 1954, Div. 2. 


Proposed general increase of 8.5 percent in motor common carrier rates and 
charges between certain points within Pacific Northwest and between Pacific North- 
west and certain other States held not shown to be just and reasonable, without 
prejudice to establishing a general increase of 5.66 percent, as established in other 
segments of same territory. MC-C-1485, Increased Rates Pacific Northwest 1953, 
ae Sk, ee , Nov. 24, 1954, Div. 2. 


Proposed reduced motor common carrier rate, minimum 40,000 pounds, on 
alcoholic liquors from Cincinnati, Ohio, and Lawrenceburg, Ind., to Minneapolis and 
St. Paul, Minn., and related points, held not shown to be just and reasonable. 
1 & S M-4602, Liquors, N. O. I1—Cincinnati, etc., to Twin Cities, ...... Yo ee 
Nov. 24, 1954, Div. 3. 


Rates on superphosphate, not ammoniated, from origins in southern territory 
to Walport and Blytheville, Ark., and Sikeston, Mo., held unjust and unreasonable. 
No. 31430, Ark.-Mo. Plant Food Co., Inc. v. Alabama G. S. R. Co ae. Mies 

Dec. 6, 1954, Div. 2. 


Rates on crude copperas from Piney River, Va., and Gloucester, N. J., to Easton, 


Pa., held unjust and unreasonable. No. 31314, C. K. Williams & Co. v. Lehigh 
j ‘alley R. Co 5 ot, eee Dec. 7, 1954, Div. 3. 


67. Tariffs 


Provision in tg. + wiping tariff providing a - ogres charge for “segregation 


and handling” only when more than 50 percent of the total weight in the car is 
intended for distribution at or beyond the distribution platform in services other 
than by the distributing forwarder, held unjust and unreasonable under section _ne 
oa FT eG eRe er + oo oading Co., Inc. v. Acme Fast Freight, Inc., Mes 

OV 


Under the “follow-lot” rule, providing that “when a shipment consists of two 
cars, charges will be assessed on one of the cars at not less than a minimum weight 
of 30,000 pounds and on both cars together at not less than a minimum weight of 
40,000 pounds,” it is not permissible to deduct from the weight in the trailer car 
any excess weight necessary to make up the minimum of 30, pounds in the lead 
car, and if the last car is not loaded to the required minimum, charges must be paid 
ior the deficit in weight. Otherwise, there would have been no reason for specifying 
any minimum weight for the lead car. No. 31275, Universal wy peng & Dis- 
sore ~ Inc. v. Atchison, T. & S. F. Ry. Co S GG. , Nov. 19, 

lV. 
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Where tariff erroneously referred to “route 68-A” instead of “route 86-A,” the 
routing discrepancy was purely a clerical or typographical error and comes within 
the category of misspelled stations or words of minor character in tariffs which do 
not nullify application. Since the transposed route 68-A was immediately preceded 
by reference to route 86-A, the discrepancy, when reasonably construed, caused no 
tariff ambiguity. Shipment held not shown to have been misrouted. No. 31374, 
Chas. A. Krause ane Co. v. Chicago & North Western Ry. Co., ta Ke 

..» Nov. 22, 1954, Div. 2 


In view of the Union Pacific’s physical plant and lines, history of rail operation 
in the area, competition between carriers, extent of protestants’ facilities and service, 
and the unique character of the Los Angeles Metropolitan District, schedules pro- 
posing extension of Union Pacific’s pickup and delivery limits at Los Angeles, Calif, 
and proposed increased L.C.L. rates held not shown to be apa “ reasonable. 
I & S 6169, Pickup and Delivery Service at Los Angeles, Calif., + | ee 
Nov. 24, 1954, Div. 2. 


70. Accounts 
73. Revenues, Expenses and Income 


Depreciation charges do not represent a fixed percentage of net book value, but 
rather are — by such factors as the number, type, and age of the vehicles 
operated, the cost of each vehicle to the carrier before depreciation (gross book 
value), whether it was acquired in a new or used condition, and its estimated service 
life. MC-13145, Sub 8, S. W. Hixson Extension—Ashtabula, Obio, not to be printed, 
Nov. 8, 1954, Div. 5. 


80. Unification 
82. Control or Affiliation 


Acquisition 7 three wus roads of joint use of properties of owned road, 
approved and authorized. F. D. 17602, — Southwestern R. Co. et al., Control, 
not to be printed, Nov. 5, 1954, Div. 4 


83. Acquisition or Merger 


Acquisition of further vont arg Mes of capital stock of controlling 


noncarrier corporation, approved. 85, Cincinnati, New Orleans & Texas 
Pacific Ry. Co., Further Control, od "ae to be printed, Nov. 12, 1954, Div. 4. 
Acquisition of direct control through merger of controlling noncarrier corporation 
and controlled railroad, approved and authorized. F. D. 18685, Cincinnati, New 
on Die 4 & Texas Pacific Ry. Co., Further control, Etc., not to be printed, Dec. 13, 
1954, Div. 


Denied, where consideration deemed excessive. MCF-5448, E T & WNC 
Transportation Co—Control—The Inter City Trucking Co., ee ae : 
Nov. 12, 1954, Div. 4. 


Employment agreements, if they are true employment contracts and not merely 
the means of indirectly increasing the purchase price, are not, as such, subject to 
the Commission’s jurisdiction. MC-F-5496, C. D. Deaton, Sr., and C. D. Deaton, Jr. 
—Control; B & M Express, Inc. —Control and Merger—Atlanta-Alabama Motor 
Lines, Inc., not to be printed, Nov. 16, 1954, Div. 4. 
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Some of the elements which the Commission has considered in connection with 
the purchase price issue include the fixed charges resulting from the transaction, 
the manner of payment, development costs and the earning record of the vendor, 
effect on the carrier's ability to continue affording a transportation service, the 
value of the properties in relation to the applicant’s present operations, the method 
in which the properties would be utilized, and the benefits to be derived therefrom 
by the carrier and the public, ome Graves Truck Line, Inc.—Purchase—W bhitworth, 
59 M. C. C. 601. MC-F-5496, Deaton, Sr., and ‘C. D. Deaton, Jr—Control; 
B & M Express, cae A. Merger-—Atlanta-Alabama Motor Lines, Inc., 
not to be printed, Nov. 16, 1954, Div. 4. 


Denied, where the proposed sale was an attempt by vendor to capitalize on 
operating rights without regard to the transportation service to which they are 
appurtenant and, following consummation, vendor would still be able to provide a 
service between ‘the points wae by the rights sold by tacking portions of its 
retained rights. MC-F-5483, J. L. Lawhon, et al—Control; Refrigerated Transport 
ge ge . wn (Portion)—Frozen Food Express, Inc., not to be printed, Nov. 

‘ , Div. 4. 


Holding out by vendor and maintenance of tariffs covering operations under 


Purchase—Automobile Convoy ey ee , Dec. 2, 1954, Div. 4. 


Little weight can be given to service reese seadlin rights to be transferred 
after execution of the contract, as purchasers then obviously have a direct incentive 
in building up vendor’s operations. Denied. MC-F-5545, G. H. McCormick—Control; 
ope as Inc—Purchase (Portion)—Jobn E. Lovell, not to be printed, 

ec iv 


APPROVED 
F. D. 18622, Claremont & Concord Ry. Co. et al., Purchase, etc., not to be 
printed, Nov. 8, 1954, Div. 4. 


MC-F-5791, The oer Corp.—Merger—New England Greyhound Lines, 
Inc., not to be printed, 10, 1954, Div. 4. 


F. D. 18571, Southern San Luis Valley R. Co., Acquisition and Operation, not to 
be printed, Nov. 10, 1954, Div. 4. 

MC-F-5535, Philip H. Marcell, et al—Control; Marcell’s Motor Express, Inc.— 
Purchase—Cora P. Nelson, not to be printed, Nov. 16, 1954, Div. 4. 


MC-F-5660, Philip G. Hertz—Control; Federal Truck Lines, Inc—Purchase— 
Lawrenceburg Freight Way, Inc., not to be printed, Nov. 19, 1954, Div. 4. 


MC-F-5399, Roy G. Woods—Control—Texas Auto Transports, Inc., not to be 
printed, Nov. 23, 1954, Div. 5. 


MC-F-5534, The Greyhound Corp.—Purchase—B. C. Motor Transportation, Ltd., 
een M. C. C. ........, Nov. 26, 1954, Div. 4. 


ine F D. 18702, Penndel Co. et al., Merger, etc., not to be printed, Dec. 1, 1954, 
iv. 4. 

F. D. 18420, San Manuel Arizona R. Co., Acquisition and Operation, not to be 
printed, Dec. 1, 1954, Div. 4. 

MC-F-5716, Walter A. Roney—Control—Roadway Transit Co., not to be printed, 
Dec. 2, 1954, Div. 4. 


Ph ig en Clifton B. Churchill—Control; Churchill Truck Lines, Inc.—Purchase 
—N. J. Wagner, Jr., and Howard Wagner, not to be printed, Dec. 2, 1954, Div. 4. 


F. D. 18691, United New Jersey Railroad & Canal Co. et al., Merger, not to be 
printed, Dec. 3, 1954, Div. 4. 


F. D. 18341, Longview, Portland & Northern Ry. Co., et al., Merger, etc., not to 
be printed, Dec. 7, 1954, Div. 4. 
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DENIED FOR FAILURE OF PROOF 


MC-F-5473, W. L. Gebrs, Sr—Control; Missouri-Arkansas Transportation Co. 
—Purchase (Portion)—F. O. Martin, not to be printed, Nov. 10, 1954, Div. 4. 


MC-F-5513, James C. Stone—Control; Virginia-Carolina Sie ot bt Lines, Inc.— 
rag # “et Merger—Ferris & Rossborough, aN i ; Nov. a. 
iv 


MC-F-5396, G. W. Smyth Control— Smyth Van & Storage Co., Inc.—Purchase 
(Portion)—O. K. Transfer Co., not to be printed, Nov. 18, 1954, Div. 4. 


MC-F-5367, Harold J]. Secoy—Control; Federal Express, Inc—Purchase—S. & 
V. Co., not to be printed, Dec. 13, 1954, Div. 4. 


MC-F-5603, H. W. Hunter and R. B. Guthrie—Control; Bison Fast Freight, Inc. 
—. (Portion)—(Mrs.) Wannee Prunty, not to be printed, Dec. 14, 1954, 
iv. 4. 


84. Lease or Operating Contract 


Continuation of trackage rights and joint use and modification of lease, approved 
and authorized. F. D. 18637, St. Louis Southwestern Ry. Co., et al., Trackage Rights, 
etc., not to be printed, Nov. 2, 1954, Div. 4. 


Acquisition of poems e rights approved and authorized. F. D. 18649, Nashville, 
Chattanooga & St. Louis Ry., Trackage Rights, not to be printed, Nov. 9, 1954, Div. 4. 


85. Dormant Franchises 


Transferor held not to have been divested of its right to operate under its 
certificate by an order of bankruptcy court to dispose of the rights and the filing 
of a transfer application. Even where operations have been discontinued following 
‘bankruptcy, it has been uniformly held that the discontinuance was not caused by 
circumstances beyond the carrier’s control, citing Gregg Cartage Co. v. U. S., 316 
U. S. 74. Respondent-transferors found not to be rendering reasonably continuous 
and adequate service under their certificates and ordered to institute such service. 
Applications for transfer of certificates denied. MC-FC-55866, Philton Transport, 
inc., Transferee, and Pine Tree Transport, Inc., Transferor, not to be printed, 
Nov. 9, 1954, Div. 5. 










































Freight Forwarder Regulations 
By Gites Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 
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1. C. C. Issues New Regulations to Govern Construction and Filing 
of Freight Forwarder Tariffs 


The Interstate Commerce Commission, by order entered December 
10, 1954, has approved new regulations to govern the construction, pub- 
lication, and filing of freight forwarder tariffs and classifications. The 
new regulations, promulgated as ‘‘ Tariff Circular FF No. 2’’ will become 
effective March 10, 1955. The following is the text of the new rules: 


‘* All tariffs or supplements, original and revised pages thereto 
filed by freight forwarders and their agents on and after March 10, 
1955, unless otherwise authorized by special permission of the Com- 
mission, shall conform to the following regulations. 
**1. (a) Form, publication and filing. Tariffs of freight for- 
warders authorized under and required by the provisions of Section 
405 of the Interstate Commerce Act shall be constructed, published, ‘ 
and filed in accordance with the regulations which have been or may t 
be adopted and promulgated in Tariff Circular No. 20, effective f 
supplements thereto or successive issues thereof, so far as the same 
may be applicable. { 
‘*(b) Serial designation. Tariffs of freight forwarders shall 
bear the numerical serial designation ‘I. C. C. F. F. No. ’ in- 
stead of the designation prescribed in the tariff circular above indi- 
cated. 
‘*2. Posting and filing at stations and offices. Each freight for- 
warder shall post and file at each of its stations or offices which is in , 
1 
( 
7 
( 
7 





charge of a person employed exclusively by the freight forwarder, 
or by it jointly with another carrier, and at which freight is received 
for transportation directly or through an agent, all of the tariffs 
containing rates, charges, classifications and rules or other provisions 
applying from or at such station or office. Each freight forwarder 
shall also maintain at its principal or general office a complete file 
of all tariffs issued by it or by its agents. All such tariffs shall be 
kept open to public inspection.”’ 





District Court Upholds |. C. C. Decision Denying Forwarder 
Operating Authority Because of Illegal Operations 


The United States District Court for the Southern District of New 
York, in a decision rendered November 17, 1954, with one Judge dis- 
senting, has affirmed a decision of the Interstate Commerce Commission 
denying a permit to allow extension of forwarder service on the grounds 
that the applicant had engaged in illegal operations and therefore was 
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not qualified to receive the additional authority. The case is ABC 
Freight Forwarding Corp. v. United States et al, affirming a decision of 
the Commission reported at 285 I. C. C. 276 (See 20 I. C. C. P. Journal 
795). 

The Court described the Commission’s decision as follows: 


‘‘The Commission based its denial of the permit on findings 
that plaintiff aided and abetted the formation, in January, 1952, 
of the Florida Shippers Association; that the activities of Florida 
Shippers Association were freight-forwarder operations, as distin- 
guished from operations of a shippers association (which would be 
exempt from the provisions of the Act regulating freight-forwarders ; 
see Sec. 1002(c) Tit. 49 U. S. C.); that the operations of Florida 
Shippers Association had been conducted deliberately and without 
authority ; that plaintiff aided and abetted the unlawful operations 
of Florida Shippers Association; and that by reason of such facts, 
plaintiff had failed to establish that it was a qualified applicant or 
that its proposed extension of service would be consistent with the 
public interest and the national transportation policy.”’ 


Plaintiff sought a review on two grounds: (1) that there was in- 
sufficient evidence to establish that the Florida Shippers Association was 
the ‘‘alter ego’’ of plaintiff and (2) that the Commission erred in finding 
from the facts that plaintiff was not a qualified applicant and that the 
proposed service would not be consistent with the public interest and 
the national transportation policy. 

The Court reached the conclusion that there was sufficient evidence 
from which the Commission reasonably could have reached its findings 
as to the illegal activities of the shippers association and its findings 
that the plaintiff had aided and abetted in the formation of the associa- 
tion and its unlawful operations; also that there was sufficient evidence 
to justify the Commission in concluding that Florida Shippers Associa- 
tion, was de facto, if not de jure, a creature of the plaintiff. But the 
Court said the important question was whether the Commission could, 
within its authority, conclude from these facts that plaintiff was not a 
qualified applicant and the requested extension would not be consistent 
with the public interest and the national transportation policy. 

On this question the Court said that a court might reach a different 
conclusion than the I. C. C., but, it said: ‘‘We are not here at liberty to 
consider what this Court might decide if it were trying the case de novo. 
The issue for the Court is whether the action of the Commission is arbi- 
trary or capricious.’’ The Court concluded: 


‘The Commission is better equipped than a court to reach a de- 
termination on the issues which have been entrusted to it. The 
Commission is charged with the determination as to whether grant- 
ing the application would be consistent with the ‘‘national trans- 
portation policy.’’ Part of that policy as enunciated by Congress is 
‘to provide for fair and impartial regulation of all modes of trans- 
portation.’ It may well be that it would not be consistent with this 
policy to reward an applicant who has flouted the regulatory 
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authority by extending its activities, illegally and through subter- 
fuge, into an area for which no authority had yet been obtained. 
So, too, the Commission in its administrative capacity may take 
notice of its previous opinion in which the same applicant had been 
reprimanded for extending its services at a time when no permit 
had been obtained for such extension. Arthur J. Brown Freight 
Forwarder Application—Extension of Operations, 265 I. C. C. 41 
(1946).’’ 


Dissenting from the view of the majority, District Judge Murphy 
took the view that the Commission’s order of denial was, in effect, a 
revocation of a permit since it reversed a previous, but not yet effective 
decision granting the extended authority. He said that there was no 
substantial evidence upon which a revocation could have been based. 





Civil Aeronautics Board Examiner Proposes Extension of 
Authority to Air Freight Forwarders 


The Civil Aeronautics Board served, on December 2, 1954, a pro- 
posed report of more than 150 pages, prepared by Examiner Paul N. 
Pfeiffer in Air Freight Forwarder Investigation, Docket 5947, et al. 

This proceeding was instituted by the CAB because the five-year 
temporary rights granted to air freight forwarders in the original in- 
vestigation (9 CAB 473) were about to expire. Those rights have been 
extended pending outcome of the instant case. 

For purpose of his decision the Examiner divided present and 
potential applicants for rights into three categories: 


1. Air Express: At present confined to the Air Express Division 
of Railway Express Agency. 

2. So-called cooperative shippers’ associations. 

3. Air Freight Forwarders: Including those affiliated with surface 
forwarders. 


The Examiner concluded that all three types of indirect air opera- 
tions should be continued, under a new type of exemption authority, 
which would relieve them from the certificate requirements and certain 
other provisions of the Act. 

Air Freight Forwarders: The Examiner summarized the operating 
statistics of 36 forwarders who filed reports during 1953, and said that 
the financial results have been ‘‘inconclusive.’’ He said, however, that 
forwarder operations have been conducted without Government subsidy 
and without apparent net injury to airline interests despite inadequate 
all-cargo service due in part to airline concentration on passenger service 
and the Korean war. 

The Examiner recommended that the Board find affiliations between 
air freight forwarders and surface forwarders not to be adverse to the 
public interest. He proposes to grant unlimited authority to air for- 
warders affiliated with surface forwarders or motor carriers. As to two 
forwarders which he found to have some affiliation with railroads he 
would limit the authority granted at this time to a period of five years. 
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Shipper Cooperatives: The Examiner referred to the fact that the 
Board has held, and the U. S. Cireuit Court of Appeals has affirmed, 
that cooperative shipping associations are subject to regulation under 
the Civil Aeronautics Act as air freight forwarders. (Consolidated 
Flower Shipments Inc., Bay Area v. C. A. B., 213 F. 2d 841). He did 
not quarrel with that conclusion, taking the matter as settled, but he 
said regulation of cooperatives should be held to a minimum. 

Air Express: The separate category of air forwarder, titled ‘‘ Air 
Express Forwarder’’ was not defined by the Examiner, but was intended 
to continue, under exemption certificate, the present operations of the 
Air Express Division of Railway Express. He commented: 


‘“Whatever may be said in principle about the propriety from 
an anti-trust standpoint of an arrangement in which all the rail- 
roads join with all the direct air carriers to monopolize the air 
express field, the fact remains that at the present time there is no 
substitute available for the REA operation.’’ 


Joint Rates or Other Compensation Arrangements: The Examiner 
found that joint rate or other compensation arrangements between air 
freight forwarders and direct airlines are provided for by law and may 
not be prohibited by regulation. 








Recent Court Decisions 


By WarREN H. Wacner, Editor 





Adequacy of findings by the Commission—Notice—Rehearings. 


Southern Bakers Assn. v. United States, 124 F. Supp. 600. 


On August 16, 1954, a three-judge district court for the Northern 


District of Georgia sustained the Commission’s report and order of 
June 5, 1953, in Docket No. 29777, Kansas Corp. Comm. v. Atchison, 
Topeka & Santa Fe R. R. Co., et al., 289 I. C. C. 553. 





Quoting from the opinion of the Court: 


In determining the questions here this Court must and does 
recognize the ‘‘rule of administrative finality’’ governing judicial 
review of Commission decision. 

The Court here confines itself to the ultimate questions as to 
whether the Commission acted within its power, and whether the 
order is based upon adequate findings which in turn are supported 
by substantial evidence. The findings of the Commission are made 
by law prima facie true . . . the Court in any case will not examine 
the facts further than to determine whether there was substantial 
evidence to sustain the order. However, in this case the complain- 
ants herein having determined not to introduce into evidence the 
transcript of the evidence before the Interstate Commerce Com- 
mission, this Court will not consider the question as to the suffi- 
ciency of the evidence raised by the complaint but will treat the 
findings of the Commission as being properly supported by evi- 
dence. Eliminating the questions which depend upon the suffi- 
ciency of the evidence, the questions remaining to be determined 
by the Court are: 


1. Did the Commission make adequate subsidiary findings to 
support the ultimate findings? 

2. Did the Commission observe the statutory requirements of 
See. 15(a) (2) of the Act in prescribing higher rates? 

3. Was the Commission required to publish notice of the pro- 
ceeding in the Federal Register as required by Sec. 4(a) 
of the Administrative Procedure Act [5 U. S. C. See. 
1003 (a) ]? 


In seeking a determination of these questions the Court is 
mindful of the fact that rate making problems are complicated and 
involve the exercise of judgment born of intimate knowledge of the 
particular activity and the making of adjustments and qualifica- 
tions too subtle for the uninitiated. 

‘‘The process of rate making is essentially empiric. The stuff 
of the process is fluid and changing—the resultant of factors that 
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must be valued as well as weighed. Congress has therefore dele- 
gated the enforcement of transportation policy to a permanent 
expert body and has charged it with the duty of being responsive 
to the positive, dynamic character of transportation problems.”’ 

In the proceeding before it the Commission had first to decide 
whether the existing rates were unreasonable, unduly preferential 
and prejudicial. 

The Commission found the existing rates to be unreasonable, 
unduly preferential to Southern Kansas, Oklahoma and Texas and 
to the prejudice of Northern Kansas, Nebraska and other named 
States, to the extent that they failed to conform to the flat rates 
from those states to Memphis. 

Having found the existing rates to be unreasonable, unduly 
preferential and prejudicial, the Commission was required to deter- 
mine what rates should be prescribed to remove the prejudices and 
preferences. Determining this question, the Commission found that 
the proportional rates lower than the flat rates from Southern 
Kansas, Oklahoma and Texas to Memphis, should be cancelled. 

This cancellation made effective the rates complained of here. 

The Commission considered that the existing rates of the de- 
fendant carriers were the lowest possible lawful rates and found 
this to be sustained and corroborated by the findings of the Com- 
mission in the ‘‘Grain Case’’ (205 ICC 301) and the ‘‘Southern 
Case’’ (259 ICC 629) wherein the Commission determined that the 
rates fixed were in full compliance with the requirement of the 
Hoch-Smith Resolution (49 U. S. C., See. 55) to the effect that the 
lowest possible lawful rate on agricultural products be prescribed. 

The Commission found that any decrease in existing rates from 
the Northern Kansas level would result in an unwarranted reduc- 
tion of the revenues of the carriers and would result in a general 
disruption of the prescribed rate levels. 

Plaintiffs complain that the Commission failed to make essen- 
tial findings of fact that would support its order and failed to 
make subsidiary or subordinate findings supporting the conclusions 
of the Commission. 

As we have pointed out, the Commission had two ultimate 
questions before it: 


1. Were the existing rates unreasonable and unduly preferen- 
tial and prejudicial ? 

2. What rates should be prescribed in lieu of the existing 
rates? 


The report of the Commission, in narrative form, which is 
approved by our courts, disclosed many subsidiary findings, among 
which are two such findings which the Commission, in part at least, 
found as reasons for its determination: 


1. Removal of undue preferences and prejudices by reduction 
of rates rather than by an increase, would result in un- 
warranted reduction in carrier revenues, and 
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2. Would result in a general disruption of prescribed rate 
levels and relations. 


These findings are themselves subsidiary findings and consti- 
tute an adequate basis and statement of reasons and fully meet the 
requirements of Sec. 8 of the Administrative Procedure Act (5 
U.S. C., See. 1007). 

There is nothing before us to indicate that the Commission did 
not obverse the statutory requirement of Sec. 15(a) (2) of the Act 
in prescribing the higher rates. The presumption is that, in the 
performance of its duty, the Commission observed those require- 
ments. 

Plaintiffs complain that they had no notice of the proceedings 
before the Commission ; that the Commission failed to give adequate 
notice even to those who were parties to the case. Plaintiffs insist 
that Sections 4(a) and 4(b) of the Administrative Procedure Act 
require the publication of notice in the Federal Register which was 
not done. 

This proceeding was begun with the filing of a complaint under 
See. 1302 of the Act by the State Corporation Commission of Kansas 
which named as defendants the rail carriers whose rates were 
alleged to be unjust and unreasonable in violation of Sec. 3 of the 
Act, and said complaint further alleged that said rates as compared 
to rates to the same destination from origins in Oklahoma and Texas 
are unduly prejudicial to producers and shippers in Kansas and 
unduly preferential to producers and shippers in Oklahoma and 
Texas. ... 

Under the facts in this case, where the relief sought by the 
complaint was an order directed against the defendant rail carriers 
who were served and answered, and against no one else, Sec. 4(a) 
of the Administrative Procedure Act does not require the publica- 
tion of notice, since this proceeding comes within the exception to 
the provision.11 Consignees and consumers are not directly sub- 
ject to the order, and in its indirect effect upon them, their interests 
were sufficiently represented by the Commission itself, a public 
agency created by Congress. 

The Commission was not required to state grounds for the 
denial of plaintiffs’ petition for rehearing, and reargument, this 
matter resting within the discretion of the Commission. 

The orders which plaintiffs attack were entered after hearing 
and rehearing, and upon consideration and evaluation of the evi- 
dence introduced upon the hearings. The findings of fact relate 
to complex rate problems. That the findings are supported by 
substantial evidence can not be questioned here, and this Court will 
not interfere. 


11Sec. 4(a). “Notice. General notice of proposed rule making shall be 
published in the Federal Register (unless all persons subject thereto are named 
and either personally served or otherwise have actual notice thereof in accord- 
ance with law .. .” 
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Section 13 intrastate rates—state rates not unduly low—revenue yield of state rates 
—financial condition of railroads serving state versus throughout nation— 
likelihood of diversion to trucks—passenger deficits—substantiality of evidence. 


Mississippi Public Service Comm. v. United States, 124 F. Supp. 809. 


On September 21, 1954, a three-judge district court for the Southern 
District of Mississippi (one judge dissenting) held invalid the Commis- 
sion’s Section 13 order of February 1, 1954, in Docket No. 31164, 
Mississippi Intrastate Freight Rates and Charges, 291 I. C. C. 39. 

Quoting from the opinion of the Court: 


This is an action seeking to annul, set aside, and permanently 
enjoin enforcement of an order of the Interstate Commerce Com- 
mission entered February 1, 1954, in accordance with the report 
findings and conclusions entered November 2, 1953, in the pro- 
ceeding No. 31164, Mississippi Intrastate Freight Rates and 
Charges, under which the respondent rail carriers operating in 
Mississippi were required to establish intrastate freight rates and 
charges in Mississippi no lower than the rates and charges pre- 
seribed and provided for in said report... . 

The ultimate issue relates to the validity of the orders of the 
Commission requiring the rail carriers to increase their Mississippi 
intrastate rates and charges to the same level prescribed in the 
report of November 2, 1953. Section 13(4) prohibits two types of 
preference and discrimination, in respect to intrastate and inter- 
state rail rates, preference and prejudice as to persons and locali- 
ties, and discrimination against interstate commerce. The Com- 
mission report of November 2, 1953, found that no evidence was 
offered as to undue prejudice to interstate shippers. The remain- 
ing issue relates only to discrimination against interstate commerce. 
Paragraphs XII and XIII of the complaint allege illegality of the 
final report and order of the Commission, on grounds there stated 
of violation of constitutional rights; action beyond the scope of 
statutory authority; unsupported by substantial evidence or con- 
trary to evidence; and arbitrary action. 

The paramount question for determination is whether or not 
there was substantial evidence to support the finding of the Com- 
mission. The law in recent years has been fully announced and 
declared by the Supreme Court. 

The Interstate Commerce Commission has no general authority 
to regulate intrastate rates. The mere existence of a disparity 
between interstate and intrastate rates does not authorize the Com- 
mission to enter a field properly consigned and belonging to the 
state regulatory body and interfere with rates established by state 
authority. Section 13(4) of the Interstate Commerce Act does not 
automatically require complete uniformity in intrastate and inter- 
state rates but the state commission may fix a lower intrastate rate 
than the interstate rate, unless an undue advantage to intrastate 
traffic and an unfair discrimination against interstate traffic results 
therefrom. This rule was properly and clearly declared by the 
Supreme Court of the United States in the case of North Carolina 
v. United States, 65 S. Ct. 1260, 325 U. S. 507, 89 L. Ed. 1760. 
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The true rule is that, whenever the Commission attempts to 
exert the power to interfere with intrastate rates which are other- 
wise in the dominion of state regulation, the justification for the 
exercise of such power by the Commission must clearly appear of 
record. Otherwise, the Commission’s action is a clear and unlawful 
encroachment upon the reserved power and authority of the state. 

In order to authorize the Commission to exercise the power 
to nullify intrastate rates under section 13(4) of the Act, it must 
be shown, among other things, (a) that the intrastate rates involved 
are abnormally low and are not contributing their fair share of the 
revenue of the carriers involved; (b) that the disparity between 
the rates is substantial and operates as a real discrimination against 
and obstruction to interstate commerce; (c) that injury to inter- 
state shippers has resulted and will continue to result because of 
the disparity in rates; (d) that the proposed rates are just and 
reasonable; and (e) that a substantial increase in the carriers’ 
revenue will result from the proposed increase in the intrastate 
rates. North Carolina v. United States, supra. The Court further 
held in that case that the power of the Commission to require states 
to raise their intrastate rates depends upon whether intrastate 
traffic is contributing its fair share of the earnings required to 
meet maintenance and operation costs and to yield a fair return 
on the value of the property directed to the transportation service 
both interstate and intrastate. Moreover, it reaffirmed the doctrine 
that the Commission could not require intrastate rates to be raised 
above a reasonable level. 

The Interstate Commerce Commission is granted wide powers 
to prescribe rates on interstate freight as well as other transpor- 
tation matters. That function belongs primarily and exclusively 
within the limits of the Act to the Commission; however, its 
authority over intrastate rates is limited as above set out and 
Section 13(4) of the Act was never intended to deprive the state 
commission of their primary authority to regulate intrastate rates. 
There is a point where the power of the state commission ceases 
and the power of the Interstate Commerce Commission begins, 
but as stated by Mr. Justice Black in the North Carolina case, it is 
not always easy to designate that point. 

Other principles of law have been clearly declared by the 
Supreme Court of the United States. Intrastate traffic must bear 
a fair proportionate share of the costs of maintaining an adequate 
railway system. Wisconsin Railroad Commission vs. Chicago V 
[B] & Q. Railway, 257 U. S. 563. It is within the power of the 
Interstate Commerce Commission to determine if the intrastate 
rates do that; however, before it can alter intrastate rates the 
justification therefor must clearly appear and be supported by 
substantial evidence. It is not sufficient that there be simply a 
difference between interstate rates fixed by the Commission and 
the interstate rates as fixed by the state commission. The fixing 
of intrastate rates is primarily the duty of the state commission 
and the record in this case demonstrates that the Mississippi Com- 
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mission gave great study and investigation and heard much testi- 
mony before the Commission itself and not through an examiner. 
If the evidence is substantial to support the finding of the Inter- 
state Commerce Commission, then its power and its conclusions 
override that of the state commission, but a mere disparity of itself 
in the rates fixed by each commission is not sufficient. Florida v. 
United States, 282 U. S. 194. Whenever the findings of the Com- 
mission are supported by substantial evidence, then the findings 
of such commission are conclusive upon the courts, but if such 
findings are not supported by substantial evidence, then the matter 
is one for the court to determine and such order cannot be upheld. 
In determining in the first instance whether intrastate rates should 
be raised or lowered the Interstate Commerce Commission is 
allowed wide latitude in directing that intrastate rates be in- 
ereased and may take into consideration material and reports 
which were before the Commission in previewing a nationwide 
increase in interstate freight rates. The Commission’s jurisdiction 
over intrastate rates is not limited to cases where those rates are 
confiscatory. King, et al. v. United States, et al., 344 U. S. 254. 
The Court in reviewing an order of the Interstate Commerce 
Commission has the duty to study the entire record and it is the 
function of the Court to determine from the whole record whether 
or not there was substantial evidence before the Commission upon 
which its order could be based. If there were no substantial evi- 
dence then it is the duty of the Court to set aside such order 
and enjoin its enforcement. Congress in enacting in 1946 the 
Administrative Procedure Act made it mandatory that the 
reviewing court should set aside an order that was unsupported by 
substantial evidence and that it should review the whole record in 
making the determination. The Supreme Court of the United 
States in Universal Camera Corporation vs N.L.R.B., 340 U. 8. 474 
held that in determining what is substantial evidence that the 
Court must take into consideration whatever in the record fairly 
detracts from its weight. Under the decision in that case it is the 
duty of the reviewing court when it cannot conscientiously find 
that the evidence supporting the order of the Commission is 
substantial, when viewed in the light that the record in its entirety 
furnishes, including the body of the evidence opposed to the 
Board’s view, to set aside the order of the Commission. 
Substantial evidence is a legal term and presents to the 
court for adjudication a question of law. It is a term that fre- 
quently appears in the construction of many laws. There are 
many instances in which judgments are required to be supported 
by substantial evidence. The verdicts of juries in some states 
are required to be supported by substantial evidence and it then 
becomes a question for determination by the court as to whether 
or not a verdict is supported by substantial evidence and if it is 
not, then the court reverses and directs that judgment be entered 
when not supported by substantial evidence. The decisions on 
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this matter are numerous. See Words and Phrases, Permanent 
Edition, Vol. 40, 1954, Annual Pocket Part, P. 88. Substantial 
evidence is a term that cannot be defined definitely, but whether 
the evidence in a particular case amounts to substantiality must 
be determined from the facts of each case as it arises. 

The order in this case when viewed in the light of the entire 
record and all of the circumstances leading up to its passage and 
giving weight to all things that detract from the sufficiency of the 
evidence is not supported by substantial evidence and must be set 
aside and its enforcement enjoined. It is a delicate duty placed 
upon the reviewing court to determine the line of demarkation 
and to adjudicate the point where the authority of the state 
commission ends. The court does not have the power to settle 
disputes in the testimony, but it must consider the entire record 
and determine as a matter of law if there was substantial evidence 
to support the order. The record shows that in making the investi- 
gation for the nation as a whole in Ex Parte No. 175 that the 
Commission at that time was making a determination that the in- 
trastate rates should be increased as well as the interstate rates. 
That will not do. There must be a finding based upon substantial 
evidence after a full investigation that the intrastate rates are 
abnormally low and that traffic thereunder fails to produce its 
fair share of the earnings to yield revenue sufficient to accomplish 
the purpose of interstate commerce. The record does not bear 
out any substantial evidence to this effect. There was no separation 
made by the railroads of their revenues, expenses and properties as 
between interstate and intrastate operations. So far as the record 
shows, it could be fairly assumed that the rates fixed by the 
Mississippi Commission were not abnormally low but were bearing 
a fair percentage of revenue for the operation of the carriers. The 
record of the evidence in the case reflects a favorable financial 
condition of the railroads involved herein when contrasted with 
that the railroads of the country as a group. The statistics intro- 
duced in evidence and reflected by the various reports show that 
the national average of returns for the railroads was 4.02 percent; 
whereas, the condition of the railroads involved in this controversy 
was in a better financial situation and their earnings greater than 
the 4.02 percent. The Interstate Commerce Commission in Ex 
Parte No. 175, when granting freight rate increases took into 
consideration the losses sustained by the railroads in passenger 
operations. This was correct and was upheld in King vs. United 
States, 344 U. S. 254, but in determining the intrastate rate in 
Mississippi the Commission refused to take into consideration 
the lower passenger deficits which prevailed in Mississippi. There 
is no testimony in the record having probative force showing that 
the rates in Mississippi were abnormally low other than the dis- 
parity that exists between the interstate rates and the intrastate 
rates which within itself is not sufficient. Different conditions, 
circumstances and situations in different states require and justify 
different results in fixing intrastate rates. The findings of a state 
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commission which is familiar with such conditions in the state, 
with the location of competing highways and other forms of 
carriers, when its opinion differs from the Interstate Commerce 
Commission’s findings detracts heavily against the findings of the 
Interstate Commerce Commission, whose testimony is taken before 
an examiner. The record shows in this case that the need of the 
carriers involved here for additional revenue is not as great as the 
needs of the railroads of the country as a whole. The statistics 
introduced in evidence and now in the record demonstrate this. 

The testimony of the various witnesses who are shippers of 
many of the products involved herein demonstrates that if the 
rates are permitted to stand as fixed by the Interstate Commerce 
Commission, the income of the railroads will be reduced rather 
than increased. Many of these are shippers themselves and testified 
positively and unequivocally that it would be economy for them to 
use their own individual trucks or private carriers by truck, who 
are unregulated so far as rates are concerned in Mississippi. When 
the intrastate freight rate level on a given commodity is at such 
level that any increase in the rate would have the effect of divert- 
ing traffic from the rail carriers to competing forms of trans- 
portation, then it would follow that the revenue derived would be 
diminished rather than increased. In fixing reasonable rates com- 
petition is one of the elements to be considered and is frequently 
controlling. See Interstate Commerce Commission v. Great Western 
Railway Company, 141 Fed. 1003. In determining the legal ques- 
tion as to whether the evidence amounts to substantiality and in 
adjudicating whether there was substantial evidence or not, the 
court likewise must weigh such factors. The record shows in this 
ease that the Mississippi Commission was thoroughly familiar with 
the competition prevailing and with the location of the sites for 
gravel, the location of the highways and as a matter of fact, in 
better position to determine the effect of competition upon the 
carriers than is the Interstate Commerce Commission, but, of 
course, its findings must yield to those of the Interstate Commerce 
Commission, if the record as a whole shows that there was sub- 
stantial evidence. 

The Interstate Commerce Commission found that the increase 
granted in the rates by it would produce more than $550,000.00 
annually on all of the commodities involved. This finding was 
based upon estimates made by experts of the railroad companies 
that such revenue would be produced if the rate increase be given. 
The testimony upon this proposition is exceedingly weak. It is 
based upon the presumption that the same amount of freight traffic 
would continue under the increased rate as had theretofore been 
carried at the lower rate. This assumption and opinion is contrary 
to the sworn testimony of those who were in position not only to 
know but also to control large quantities of the products upon 
which the rate was increased. The evidence to support this finding 
when weighed in the light of the prevailing rule of law is not 
sufficient to amount to substantial evidence. 








I. C. C. PRACTITIONERS’ JOURNAL 








The testimony of the various witnesses and experts who testi- 
fied for the carriers along with their many exhibits, opinions and 
tests has not been overlooked but their testimony has been fully 
weighed in the light of the entire record and proceedings in this 
cause and when viewed in this light the testimony fails to show 
substantially sufficient to uphold the order here under attack and 
the findings that were made by the Interstate Commerce Commis- 
sion. It would unduly prolong this opinion to undertake to point 
out in detail the testimony of the various witnesses and the things 
that detract from the substantiality of the evidence, but it is demon- 
strated more closely with reference to sand and gravel, the pulp- 
wood and the fertilizer and cement that is involved. The record 
is clear in this case that the revenue needs of the railroads of the 
Eastern District and in the South or Western District and the 
financial condition of the petitioning railroads involved in this 
case are in better condition than the national average. 

On the trial before this court there was introduced in evi- 
dence Plaintiff’s Exhibit 4, which was a petition by the railroads 
made to the Interstate Commerce Commission seeking a modifi- 
cation of the Commission’s order so as to authorize lower rates 
upon sand and gravel and Plaintiff’s Exhibit 5, being an order 
thereon granting the prayer of the petition. There was no objection 
to the introduction of these documents but even if they should 
have been irrelevant as having occurred since the filing of the 
suit, it still would be true that there was not sufficient substantial 
evidence to support the order but if these documents be considered 
they simply demonstrate that the higher rate given the railroads 
would cause the traffic to divert to competitors. The commodities 
involved in this controversy require shorter hauls than do the 
interstate shipments and are therefore more susceptible to com- 
petition. On all of the commodities involved in the controversy 
the competition by carriers is keen and would come not only from 
regulated trucks for hire but from unregulated trucks and from 
trucks owned and operated by the shippers themselves. This is 
clearly shown by the record by positive testimony and overwhelm- 
ingly overthrows and overrides the opinions of the experts. 

The Interstate Commerce Commission committed an error of 
law in disregarding the evidence that passenger deficits in 
Mississippi were substantially lower than in the South or the 
nation as a whole. The Mississippi Commission offered evidence 
showing that passenger deficits in Mississippi were substantially 
less than passenger deficits of the same railroads for their system- 
wide operation and according to the statistics introduced there 
was a vast difference. Passenger deficits is an element to be taken 
into consideration in rate making by the Interstate Commerce 
Commission, and as a matter of law, it is the duty of that Com- 
mission to consider it in determining whether rates should be 
increased or decreased, and if the passenger deficit in Mississippi 
‘was less than that of the nation as a whole, it was the duty of the 
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Commission to give proper consideration to this testimony. King 
v. United States, supra... . 

For the reasons herein stated the order of the Interstate 
Commerce Commission will be set aside and its enforcement en- 
joined. 

Quoting from the dissenting opinion of District Judge Thomas: 

As stated by Judge Mize in the majority opinion, the para- 
mount question for determination is whether or not there was sub- 
stantial evidence to support the finding of the Commission. The 
law is well settled ‘‘that an order of the Commission is entitled 
to finality, and may not be set aside, modified, or disturbed on 
judicial review, if such order of the Commission lies within the 
scope of the Interstate Commerce Statute, and is based upon ade- 
quate findings that are supported by substantial evidence. There 
is no question but that the order of the Commission lies within the 
scope of the statute. In discussing the limitation upon the right 
of courts to review orders of the Commission, in the case of Inter- 
state Commerce Commission v. Union Pacific Railroad Company, 
222 U. 8. 541, 56 L. Ed. 308, 32 S. Ct. 108, the court said: 

Tn determining these mixed questions of law and fact, 
the court confines itself to the ultimate question as to whether 
the Commission acted within its power. It will not consider 
the expediency or wisdom of the order, or whether, on like 
testimony, it would have made a similar ruling. ‘The findings 
of the Commission are made by law prima facie true, and this 
court has ascribed to them the strength due to the judgments 
of a tribunal appointed by law and informed by experience.’ 
Ill. Cent. v. I. C. C., 206 U. 8. 441. Its conclusion, of course, 
is subject to review, ‘but when supported by evidence is accept- 
ed as final; not that its decision, involving as it does so many 
and such vast public interests, can be supported by a mere 
scintilla of proof—but the courts will not examine the facts 
further than to determine whether there was substantial evi- 
dence to sustain the order.”’ 

In my opinion, the findings made by the Commission in sup- 
port of its conclusion are entirely adequate, and fulfill the needs 
emphasized in the case of North Carolina et al. v. United States 
et al., 325 U. S. 507, 89 L. Ed. 1760, 65 S. Ct. 1260. 

The record must be considered as a whole. I have considered 
the record as a whole and am of the opinion that on the authority 
of King, et al. v. United States et al., 344 U. 8. 254, 97 L. Ed. 301, 
73 8. Ct. 259, the order complained of has a rational basis in ade- 
quate findings, which are supported by substantial evidence. 





For repeated violations of weight or distribution of loads on axles, State may not 
suspend carrier’s right to use roads in interstate ce thority to revoke, 
suspend or change certificate may only be exercised as permitted by the statute. 


Castle v. Hayes Freight Lines. (No. 44) 

On December 6, 1954, the Supreme Court held that the State of 
Illinois did not have authority to suspend Hayes’ operations because of 
repeated violations of the weight restrictions in Illinois. 
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Quoting from the opinion of the Supreme Court: 


This case raises important questions concerning the power 
of states to bar interstate motor carriers from use of state roads as 
punishment for repeated violations of state highway regulations. 
The respondent Hayes Freight Lines, Inc., is such a carrier trans- 
porting goods to and from many points in Illinois and seven other 
states. This extensive interstate business is done under a cer- 
tificate of convenience and necessity issued by the Interstate Com- 
merce Commission under authority of the Federal Motor Carrier 
Act. Hayes also does an intrastate carrier business in Illinois 
under a certificate issued by state authorities. Illinois has a statute 
which limits the weight of freight that can be carried in commer- 
cial trucks over Illinois highways; the same statute also provides 
for a balanced distribution of freight loads in relation to the 
truck’s axles. Repeated violations of these provisions by trucks 
of a carrier are made punishable by total suspension of the earrier’s 
right to use Illinois state highways for periods of ninety days and 
one year. This action was brought in a state court to restrain 
Illinois officials from prosecuting Hayes as a repeated violator. 
The State Supreme Court held that the punishment of suspension 
provided by the state statute could not be imposed on the inter- 
state operations of the respondent Hayes. Such a state suspension 
of interstate transportation, it was decided, would conflict with 
the Federal Motor Carrier Act which is the supreme law of the 
land. We granted the State’s petition for certiorari. 347 U. S. 
1009. 

Congress in the Motor Carrier Act adopted a comprehensive 
plan for regulating the carriage of goods by motor truck in inter- 
state commerce. The federal plan of control was so all-embracing 
that former power of states over interstate motor carriers was 
greatly reduced. No power at all was left in states to determine 
what carriers could or could not operate in interstate commerce. 
Exclusive power of the Federal Government to make this deter- 
mination is shown by section 306 of 49 U. S. C. which describes the 
conditions under which the Interstate Commerce Commission can 
issue certificates of convenience and necessity. And section 312 
of the same title provides that all certificates, permits or licenses 
issued by the Commission ‘‘shall remain in effect until suspended 
or terminated as herein provided.’’ But in order to provide sta- 
bility for operating rights of carriers, Congress placed within very 
narrow limits the Commission’s power to suspend or revoke an out- 
standing certificate. No certificate is to be revoked, suspended or 
changed until after a hearing and a finding that a carrier has 
willfully failed to comply with the provisions of the Motor Carrier 
Act or with regulations properly promulgated under it.6*. Under 
these circumstances, it would be odd if a state could take action 


6(The Court’s footnote) Smith Bros., Revocation of Certificate, 33 
M. C. C. 465, 472. See United States v. Seatrain Lines, 329 U. S. 424. 

*Ed. Note: In No. 167, also of the present term, Pomprowitz v. United 
States, on October 14, 1954, the Supreme Court per curiam affirmed the deci- 
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amounting to a suspension or revocation of an interstate carrier’s 
commission-granted right to operate. Cf. Hill v. Florida, 325 U. S. 
538. It cannot be doubted that suspension of this common carrier’s 
right to use Illinois highways is the equivalent of a partial suspen- 
sion of its federally granted certificate. The highways of Illinois 
are not only used by Hayes to transport interstate goods to and 
from that State but are also used as connecting links to points in 
other states which the Commission has authorized Hayes to serve. 
Consequently if the ninety-day or the one-year suspension should 
become effective, the carriage of interstate goods into Illinois and 
other states would be seriously disrupted. 

That Illinois seeks to punish Hayes for violations of its road 
regulations does not justify this disruption of federally granted 
rights. A state’s regulation of weight and distribution of loads 
carried in interstate trucks does not itself conflict with the Federal 
Act. The reason for this as pointed out in Maurer v. Hamilton, 
309 U. S. 598, is that the Federal Act has a provision designed to 
leave states free to regulate the sizes and weights of motor vehicles. 
But it would stretch this statutory provision too much to say that 
it also allowed states to revoke or suspend the right of interstate 
motor carriers for violation of state highway regulations. 

It is urged that without power to impose punishment by sus- 
pension states will be without appropriate remedies to enforce their 
laws against recalcitrant motor carriers. We are not persuaded, 
however, that the conventional forms of punishment are inadequate 
to protect states from overweighted or improperly loaded motor 
trucks. Moreover, a Commission regulation requires motor carriers 
to abide by valid state highway regulations. And as previously 
pointed out, the Commission can revoke in whole or in part certifi- 
eates of motor carriers which willfully refuse to comply with any 
lawful regulation of the Commission. If, therefore, motor carriers 
persistently and repeatedly violate the laws of a state, we know of 
no reason why the Commission may not protect the state’s interest, 
either on the Commission’s own initiative or on complaint of the 
state. 

We agree with the Supreme Court of Illinois that the right 
of this carrier to use Illinois highways for interstate transportation 
of goods cannot be suspended by Illinois. 





sion of the lower court. In that case the Commission held that fresh meat 
was not a manufactured product embraced by a permit authorizing transpor- 
tation of “manufactured or prepared food.” In that case the Commission 
and the courts did not have before them any of the grounds set forth in the 
statute upon basis of which the Commission may revoke, suspend, or change 
a permit, as here referred to by the Supreme Court. In addition, in a later 
decision than its decision in the Pomprowitz case, the whole Commission on 
july 13, 1954, in No. MC-C-1605, East Texas Motor Freight Lines, Inc. v. 

rozen Food Express, 62 M. C. C. 646, reached a contrary conclusion, speci- 
fically holding that fresh meats are “manufactured” products. 











List of New Members 


Charles E. Boles, (A), Blair & Blair, Room 421, Tower Building, Washington 5, D. C. 
Theron L. Carothers, (B), 24659 Joanne Street, Hayward, California. 

Wilbur R. Casey, (B), 5420-A West Louise Place, Milwaukee 16, Wisconsin. 
Lawrence K. Connell, (A), 402 Dudley Avenue, Narberth, Pennsylvania. 


William R. Glendon, (A), 500 Wire Building, 1000 Vermont Avenue, N. W., Wash- 
ington 5, D. C. 


Joel Goodman, (A), 888 Purchase Street, New Bedford, Massachusetts. 
Louis Guarrella, (B), 4622 Clarendon Road, Brooklyn 3, N. Y. 


John Stephen Hafner, (B), T. M., Chrysler Seen of Canada, Limited, 2199 
Chrysler Center, Windsor, Ontario, Canada. 


Carl Helmetag, Jr., (A), The Pennsylvania Railroad Company, 1740 Suburban 
Station Bldg., Philadelphia 4, Pennsylvania. 


Roy C. Huebner, (B), 1013 Francis Avenue, Toledo 9, Ohio. 

Edward R. Kitchen, (B), 85 Van Reypen Street, Jersey City 6, New Jersey. 

or -  ——_, (A), 1116 Ring Building, 18th at ‘M’ Street, N. W., Washington 

George J. Kuehnl, (A), Ass’t Counsel, Campbell Soup Company, 100 Market Street, 
amden 1, New Jersey. 

Alvin A. London, (A), 114 Law Building, Charlotte, North Carolina. 

jackson B. Mauney, (B), 644 North Highland Avenue, N. E., Atlanta, Georgia. 


Patrick W. Pollock, (B), A. T. M., Pabco Products, Inc., 475 Brannon Street, San 
Francisco 19, California. 


Joseph R. Quinn, (B), 2040 Laguna Street, San Francisco, California. 
William F. Rake, Jr., (B), 9541 Lindsley, Affton 23, Missouri. 


Adelbert Schroeder, (A), The Pennsylvania Railroad Company, 1740 Suburban 
Station Building, Philadelphia 4, Pennsylvania. 


Wallace D. Stewart, (A), 925 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 


Edwin K. Taylor, (A), The Pennsylvania Railroad Company, 1740 Suburban Station 
Building, Philadelphia 4, Pennsylvania. 


Robertson Wall, (A), P. O. Box 7376, Asheville, North Carolina. 


David L. Wilson, (A), The Pennsylvania Railroad Company, 1740 Suburban Station 
Building, Philadelphia 4, Pennsylvania. 


REINSTATED TO MEMBERSHIP 
J. A. McCunniff, (B), 25 Burlwood Drive, San Francisco, California. 





Elected to membership December, 1954. 














Meetings of Regional Chapters 


District No. 1 Chapter 


Ronald §S. Woodberry, President, New England Motor Rate 
Bureau, Inc., 262 Washington Street, Boston 8, Massachusetts. 


Atlanta 


Rupert L. Murphy, Chairman, T. M., Georgia-Alabama Textile 
Traffic Association, Citizens & Southern National Bank Building, At- 
lanta, Georgia. 


Baltimore Chapter 
Henry J. Neiberding, Chairman, 1100 N. Macon Street, Baltimore 
3, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 


John B. Palmer, Chairman, General Agent, Texas & Pacific Railway 
Co., 120 South La Salle Street, Chicago 3, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Ernest M. Smith, Chairman, Denver & Rio Grande Western Rail- 
~ road Co., 1531 Stout Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


James A. Bistline, Chairman, Southern Railway System, 15th and 
K Streets, N. W., Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 


Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages _ of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 


—351— 









I. C. C. PRACTITIONERS’ JOURNAL 





Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville. 
Florida. 


Michigan Chapter 


James McEvoy, Jr., Chairman, 2017 Penobscot Building, Detroit 
26, Michigan. 

Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 


J. G. Waggoner, President, 5715 Forest Street, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


William C. Mitchell, Jr., Chairman, 140 Cedar Street, New York 6, 
N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 


Ninth District Chapter 


G. A. Heinze, President, Minnesota Poultry, Butter and Egg Asso- 
ciation, 412 Gorham Building, Minneapolis 3, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Harry F. Newmiller, Chairman, Suite 1540-12 South 12th Street, 
Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 
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Pittsburgh Chapter 


Homer L. Montgomery, Chairman, General Traffic Department, 
American Radiator & Standard Sanitary Corporation, P. O. Box 1226, 
Pittsburgh 30, Pennsylvania. 

Meets: At call of Chairman. 


North Texas 
C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 
Puget Sound 


Philip E. Running, Chairman, Superior Portland Cement, Inc., 
Seaboard Building, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


G. J. Pinkerton, Chairman, Hills Brothers Coffee Company, 2 
Harrison Street, San Francisco 19, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Gerald W. Collins, Chairman, 1151 South Broadway, Los Angeles, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 








Constitution and By-Laws * 
of Association of Interstate Commerce 
Commission Practitioners 


CONSTITUTION 
Article I. 


This Association shall be known as ASSOCIATION OF INTERSTATE 
ComMMERCE COMMISSION PRACTITIONERS. 


Article Il. 
Object 
Its object shall be to promote the proper administration of the Inter- 
state Commerce Act and related acts; to uphold the honor of practice 


before the Interstate Commerce Commission, and to encourage cordial 
intercourse among the practitioners. 


Article 111. 
Qualifications for Membership 


Any person to whom a certificate has been granted to practice be- 
fore the Interstate Commerce Commission may make application for 
membership in this Association. 


Article IV. 
Membership 


Section 1. A person who has been granted a certificate by the 
Interstate Commerce Commission to practice before it may file with the 
Executive Secretary a written application for membership in this As- 
sociation. This application shall be approved unless the Committee on 
Admission to Practice before the Interstate Commerce Commission, to 
which Committee the applications shall be referred by the Executive 
Secretary, shall have made an unfavorable recommendation, in which 
event the Executive Secretary shall refer the matter to the Executive 
Committee for such action as it may consider proper. Whenever an 
application for membership has met the requirements of this section, 
the applicant shall be promptly enrolled as a member upon payment in 
advance of the membership dues. 


Life Membership 


Section 2. Any member or applicant for membership nominated 
and elected as above provided, may become a life member of the Associa- 
tion upon written notice to the Treasurer and payment of the sum of 
$100.00 for such life membership. Such payment when made shall be in 
full of all dues to the Association during the life of such member. 


* As revised May 20, 1954. 
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Members of Regulatory Commissions May Join Association 


Section 3. Members of the regulatory bodies of the several States 
and the District of Columbia, having jurisdiction over common carriers, 
may upon application and approval thereof by the Executive Com- 
mittee, and payment of dues hereinafter provided for, become members 
of the Association, irrespective of whether or not they have applied to 
and received a certificate to practice from the Interstate Commerce 
Commission. 


Members of I. C. C. Shall be Honorary Members 


Section 4. Members of the Interstate Commerce Commission shall, 
ex officio, be Honorary Members of this Association. 


District and Local Chapters 


Members within each of the several districts may at their own ex- 
pense, with the approval of the vice-president of the district, organize 
and maintain district and local chapters. Each Chapter shall have at 
least one delegate present at every convention of the Association. Such 
chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition pre- 
cedent to membership in any chapter. 


Article V. 
Officers 
The Officers of the Association shall be: 
A President. 


Sixteen Vice-Presidents—one for each of the sixteen territorial dis- 
tricts into which the United States is divided by the Interstate Com- 
merce Commission in the administration of the Motor Carrier Act. One 
of such Vice-Presidents shall be designated by the Executive Committee 
as First Vice-President. At the meeting adopting this article Vice- 
Presidents from the odd-numbered districts shall be elected for two years 
and from the even-numbered districts for one year. Thereafter, elec- 
tions shall be for two years, except to fill unexpired terms where 
vacancies may exist. 


A Secretary. 
A Treasurer. 


An Executive Secretary, who need not be a member of the As- 
sociation to be appointed by the Executive Committee to hold office at 
the pleasure of said Committee. 

The President and the Vice-Presidents shall not be eligible for im- 
mediate re-election to their respective offices. 
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Article VI. 
Duties of Officers 
President 


The President shall be the chief executive officer of the Association 
and Chairman of the Executive Committee. It shall be his duty to 
preside at all meetings of the Association; to appoint all standing and 
special committees of the Association, unless otherwise provided for, 
and he shall be a member ex officio of all such committees. 


Vice Presidents 


In the absence or disability of the President his duties shall be 
discharged by one of the Vice-Presidents designated by either the 
President or in default of his designation by the Executive Committee. 
The Vice-Presidents shall give publicity to the work of the Association 
in their respective districts and shall do all in their power to promote 
district chapters and the interests of the organization in their respective 
districts and call to the attention of the President any matters which in 
their opinions affect or may promote the interest of the Association. 


Treasurer 


The Treasurer shall collect all membership dues, and other monies 
due the Association, which he shall deposit in a national bank approved 
by the Executive Committee, subject to check. The expenses of the 
Association shall be paid by voucher-check drawn upon the bank and 
approved by the Executive Secretary, and shall be signed by the 
Treasurer, except that in the absence or disability of the Executive 
Secretary or Treasurer, checks shall be approved, and/or signed, by 
the President or the First Vice-President. 

The Treasurer may, with the advice and consent of the Executive 
Committee deposit in Postal Savings or other national banks or invest, 
from time to time, any surplus funds of the Association in securities of 
a character approved by the Executive Committee. 


Treasurer and Executive Secretary 


The Treasurer and Executive Secretary shall jointly be the custodi- 
ans of all funds and securities owned by the Association. The securities, 
as distinguished from funds on deposit in the bank for current use, shall 
be kept in a safe deposit box in such vaults as they may select. The 
Treasurer and the Executive Secretary shall have access to such safe 
deposit box only in the presence of each other, but in the event of the 
disability of either the Treasurer or the Executive Secretary, the other 
shall have access to such safe deposit box only when accompanied by the 
President. 

The Treasurer and the Executive Secretary shall give bonds for 
amounts to be determined by the Executive Committee—the premium on 
which shall be paid by the Association. 
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Article VII. 
Executive Committee 
Members 


Section 1. There shall be an Executive Committee which shall 
consist of the President, three Vice-Presidents, designated by the Presi- 
dent, the Secretary, the Treasurer, and three immediate past living ex- 
Presidents. Five members of the Committee shall constitute a quorum. 


Powers 


Section 2. The Executive Committee shall exercise control over 
the financial affairs and shall have general supervision of the work of the 
Association other than the matters confided to the standing committees. 
The Executive Committee shall receive reports and recommendations 
from all standing and special committees, the Treasurer and the Secre- 
tary. It shall consider reports of all committees and shall submit them 
to the membership with such comment as it deems appropriate. 


Mail Vote of Membership 


Section 3. The Executive Committee may at its discretion authorize 
and supervise the taking of a vote by mail on any questions of policy or 
other subjects which may require appropriate action prior to a scheduled 
meeting of the Association. 


Article VIII. 
Committee on Membership 


Section 1. There shall be a Committee on Membership, whose duty 
it shall be to obtain new members for the Association, which shall con- 
sist of sixteen members, one from each district, to be selected by the 
President. Any vacancy occurring in the membership of this Committee 
shall for the unexpired term be filled by the President. A majority 
shall constitute a quorum. 


Article IX. 
By-Laws 

Section 1. Unless otherwise ordered by the Executive Committee 

as provided in this article, the By-Laws may be adopted, amended or 
rescinded at any meeting of the Association by vote of two-thirds of the 
members present and entitled to vote, provided that notice of the pro- 
posed action shall have been given by the Secretary to the members of 
the Association by mail at least twenty days before the meeting at 
which such action is proposed ; provided, however, that in the discretion 
of the Executive Committee a proposed change in the By-Laws may be 
submitted by mail ballot to the membership, and the change shall become 
effective upon certification by the Executive Secretary to the President 
and to the Executive Committee that two-thirds of those voting favor 
the proposed change, such certification to be based upon the returns 
received within twenty days after the mailing of the ballot. 


I. C. C. PRACTITIONERS’ JOURNAL 





Censure or Expulsion of Member 


Section 2. The By-Laws may provide for the censure or expulsion 
of a member for cause after a hearing, or for suspension or expulsion 
for non-payment of dues. 

Any member suspended or expelled may be reinstated by the affirma- 
tive vote of three-fourths of the members present at the annual meeting. 


Article X. 
Dues 


Section 1. Each member shall pay to the Association for dues ten 
dollars (except that members retired from active duties and professional 
services shall pay $6.00) for the period of each year from October 1 to 
September 30 payable on October 1 of each year in advance. New 
members admitted after April 1, may pay five dollars for the period 
up the next October 1. Documents and other material may be furnished 
to members at cost. 

Section 2. No person shall be in good standing, or be qualified to 
exercise, or be entitled to receive any privileges of membership who is in 
six months default in the payment of his dues. The Executive Com- 
mittee in its discretion may remit the dues of any member under special 
circumstances. 

Section 3. The Committee on Membership may prescribe the form 
of application for membership, and it may direct payment on account 
of dues to accompany the application. 


Article XI. 
Annual Meetings 


The Association shall meet annually and otherwise at such time and 
place as the Executive Committee may select. 


Article Xl. 


Incorporation 


The Association by affirmative vote of at least two-thirds of the mem- 
bers present at any annual meeting may determine to make application 
to become a corporation without shares of stock under the general laws, 
or by special charter of any State of the United States, and in case of 
such determination the Association by such vote may authorize the Presi- 
dent and the Executive Committee to have done all acts necessary and 
appropriate to accomplish such incorporation, and when it shall be ac- 
complished to transfer all of the Association’s property to such corpora- 
tion. 

Article XIll. 
Amendments 


Unless otherwise ordered by the Executive Committee as provided 
in this article, the Constitution may be altered or amended only by two- 
thirds of the members present at any meeting, but no such change 
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shall be made unless notice of proposed alterations or amendment shall 
have been given by the Secretary to the members of the Association by 
mail at least twenty days before the meeting at which amendment is 
offered ; provided, however, that in the discretion of the Executive Com- 
mittee a proposed change in the Constitution may be submitted by mail 
ballot to the membership, and the change shall become effective upon 
certification by the Executive Secretary to the President and to the 
Executive Committee that two-thirds of those voting favor the proposed 
change, such certification to be based upon the return received within 
twenty days after the mailing of the ballot. 





BY-LAWS 
Article I. 
Annual Meeting 


The program of the annual meeting of the Association shall be ar- 
ranged by the Executive Committee and notice thereof shall be given to 
the members at least twenty days before the meeting. 


Article Il. 


Reports of Committees 


Every committee of the Association shall make a report to the annual 
meeting, but such report shall be submitted in writing in advance to the 
Executive Committee and it shall be the duty of the Executive Committee 
to transmit to the annual meeting its recommendations concerning each 
such report. 


Article III. 


A 





Section 1. Every resolution shall be in writing and unless of a 
formal character or presented by a Committee shall be referred by the 
Chair on presentation, without debate, to an appropriate Committee for 
consideration and report. No resolution which is neither favorably re- 
ported by a Committee nor adopted by the Association shall be published 
in the proceedings of the meetings. 


Section 2. No resolution or motion complimentary to an officer or 
member (except members having charge of arrangements for meetings of 
the Association) for any services performed, paper read, or address de- 
livered shall be considered by the Association. 


Article IV. 


Custody of Papers, Addresses and Reports 


All reports read before the Association, or submitted to it, shall be 
lodged with the Secretary and become the property of the Association, 


(and shall not be published unless by express direction of the Executive 
Committee. ) 
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Article V. 
Terms of Office 
Officers 


The terms of office of all persons elected to any annual meeting shall 
commence at the adjournment of such meeting and shall continue until 
the adjournment of the next annual meeting or until their successors are 
elected and take office. Vacancies in any elective office occurring between 
meetings shall be filled by the Executive Committee. 


Article VI. 
Committees 


Section 1. In addition to the Committees provided for in the Con- 
stitution, the following standing committees shall be appointed annually 
by the President, each Committee to consist of not less than seven nor 
more than nine members so chosen as to give regional representation to 
the membership throughout the United States where practicable but with 
regard to the desirability of personal meetings of at least a majority of 
each committee when necessary. No member shall be selected immediately 
to succeed himself as a member of the Committee on Nominations. The 
President shall designate the Chairman of each Committee, and shall an- 
nounce the appointments to the Secretary, who shall give notice to the 
persons appointed. 

Committee on Appointment of Interstate Commerce Commissioners. 

Committee on Budget of the Interstate Commerce Commission. 

Committee on Legislation. 

Committee on Professional Ethics and Grievances. 

Committee on Education for Practice before the Interstate Com- 
merce Commission. 

Committee on Admission to Practice before the Interstate Commerce 
Commission. 

Committee on Procedure. 

Committee on Nominations. 

Committee on Memorials. 


Committee on Appointment of Interstate Commerce Commissioners 


Section 2. It shall be the duty of the Committee on Appointment 
of Interstate Commerce Commission Commissioners whenever there is 
a vacancy or prospective vacancy by expiration of term or otherwise 
to make an appropriate recommendation to the Executive Committee 
as to the person or persons best qualified to fill the vacancy. When 
information reaches the Committee as to any person who may be under 
consideration for appointment to the Interstate Commerce Commission 
it shall be the duty of the Committee to advise the Executive Com- 
mittee promptly as to the qualifications of such person. When appoint- 
ment is made to the Interstate Commerce Commission by the President 
of the United States, it shall be the duty of this Committee promptly 
to advise the Executive Committee as to the qualifications of the ap- 
pointee. 
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Committee on Budget of I. C. C. 


Section 3. It shall be the duty of the Committee on Budget of the 
Interstate Commerce Commission to study the adequacy of Congressional 
appropriations for the work of the Interstate Commerce Commission; 
to study the needs of the Interstate Commerce Commission for appro- 
priations to enable it to carry out satisfactorily its duties under the 
law; to make appropriate recommendations to the Executive Committee ; 
and, with the approval of the Executive Committee, to appear before 
appropriate committees of Congress with a view to obtaining adequate 
appropriations for the Commission. 


Committee on Legislation 


Section 4. It shall be the duty of the Committee on Legislation 
to study all bills affecting the Interstate Commerce Commission and its 
work, or affecting the Association of Interstate Commerce Practitioners 
or its work, and to make appropriate recommendations to the Executive 
Committee ; and, with the approval of the Executive Committee, to make 
appropriate recommendations to the committees of Congress. 


Committee on Professional Ethics and Grievances 


Section 5. The Committee on Professional Ethics and Grievances 
shall 

(a) Encourage all efforts to improve the professional conduct and 
ethics of practitioners before the Commission; make such investigations 
of professional conduct, unauthorized practice, and of abuses in connec- 
. tion with practice before the Interstate Commerce Commission as may be 
directed by the Association or the Executive Committee, and furnish in- 
formation and make recommendations on the foregoing subjects to the 
Executive Committee and the Association. 

(b) Be authorized to express an informal opinion concerning proper 
professional conduct when consulted by members of the Association. 

Such informal opinions shall be expressed only (a) at a meeting of 
the Committee upon approval thereof by at least a majority of the Com- 
mittee, or (b) without a meeting, upon the approval thereof in writing 
by a majority of the Committee after due notice of the matter to be de- 
cided shall have been sent to all its members, provided that, if the Chair- 
man is so requested in any case by a majority of the Committee, the in- 
formal opinion therein shall in that event be considered and expressed 
only at a meeting of the Committee. 

(ec) Be authorized to consider all information as to the professional 
conduct of any member of the Association and to proceed in accordance 
with rules adopted and approved as provided in sub-paragraph (d) of 
this section, upon its own motion or upon complaint preferred. 

(d) Be authorized to adopt such rules as it may deem desirable con- 
cerning the method and procedure to be used in expressing opinions, in 
making investigations, in the hearing of complaints, and taking of testi- 
mony. Such rules shall not become effective until approved by the Execu- 
tive Committee. Should the Committee as a result of its investigation 
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recommend censure or disbarment in any given case, and its recommen- 
dation be approved by two-thirds vote of the members of the Association 
present and voting, its action shall be communicated through the Presi- 
dent to the Interstate Commerce Commission. 


Committee on Admission to Practice 


Section 6. It shall be the duty of the Committee on Admission to 
Practice before the Commission to study and report upon the qualifica- 
tion of every applicant for admission to practice as to his moral fitness 
and to make appropriate recommendations to the Association. 


Committee on Education for Practice 


Section 7. It shall be the duty of the Committee on Education for 
Practice before the Commission to give encouragement to those who are 
planning to be admitted to practice before the Commission by outlining 
courses of training for them and in such other manner as the Committee 
may deem appropriate, and to give such aid as possible to practitioners 
in perfecting their practice before the Commission. 


Committee on Procedure 


Section 8. The Committee on Procedure shall consider and report 
any changes which should be made in the present procedure before the 
Interstate Commerce Commission which may simplify and expedite the 


same, and thereby lessen the labor and expense of the Commission and the 
litigants. 


Committee on Nominations 


Section 9. The Committee on Nominations shall select and recom- 
mend candidates for the elective offices to be filled at the annual meeting. 
It shall prepare and submit its report in writing not later than one month 
before the convening of the annual meeting, but at all times so that said 
report may be published in the issue of the Association’s monthly 
JOURNAL for the month next preceding that in which said annual meeting 
shall be held. After the Nominating Committee has reported and its 
report has been published in the monthly JouRNAL, any nine or more 
members of the Association shall have the privilege of making additional 
nominations in writing and filing said nominations with the Secretary of 
the Association, and all such nominations shall be submitted to the annual 
convention before the close of the first session of said annual meeting. 
After nominations are closed a ballot shall be prepared and submitted to 
the members for their vote, as the first order of business on the following 
day. The nominees for offices receiving the highest number of votes shall 
be elected as officers for the ensuing year. 


Committee on Memorials 


Section 10. The Committee on Memorials shall prepare and present 
at the annual meeting of the Association a list of members who have 
died during the preceding year. 
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Executive Committee 


Section 11. The Executive Committee shall have jurisdiction over 
all publications of the Association, and shall prepare and supervise for 
publication in the public press any and all information and news concern- 
ing the activities of the Association which in the judgment of the Com- 
mittee may be of general interest to the public. The President shall 
appoint,a Board of Editors which, under the direction of the Executive 
Committee, shall have charge of the I. C. C. Practitioners Journal, 
which is published by the Association. 


Special Committees 


Section 12. In addition to the aforesaid standing Committees, the 
President may appoint special Committees to serve for one year ensuing, 
and until discharged or their respective successors are appointed, and 
perform such duties as the Executive Committee shall prescribe. The 
President shall designate the Chairman, and shall announce the appoint- 
ments to the Secretary, who shall give notice to the persons appointed. 


Power to Fil Committee Vacancies 


Section 13. The President shall have the power to fill vacancies in 
any standing or special committee. 


Committee Quorums 


Section 14. Unless otherwise stated herein a majority of the mem- 
bers of any Committee shall constitute a quorum 


Meetings of Committees 


Section 15. Meetings of any Committee shall be held at such times 
and places as the Chairman thereof may appoint. Reasonable notice 
shall be mailed by him to each member. 


Article VII. 
Audit and Treasurer’s Report 


The Treasurer’s report shall be examined and audited annually be- 
fore its presentation to the Association by a licensed public accountant 
designated by the President. 


Article VIII. 


Default for Non-Payment of Annual Dues 


If any member is in default in the payment of his dues for a period 
of six months after the same shall become payable the Treasurer shall 
forward to such member a copy of this By-Law—and shall notify such 
member that unless such dues are paid within one month, he will be auto- 
matically dropped from membership. Such members may be reinstated 
upon the same terms and conditions as new members are admitted to the 
Association, subject to the payment of a full years’ dues in advance for 
the fiscal year in which such member is reinstated. 
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Article IX. 
Titles 
To Be Used by Non-Lawyers 


No member of the Association not admitted to the bar shall use the 
title ‘‘ Attorney’’ or ‘‘Counsel,’’ but should use the title ‘‘Traffic Man- 
ager,’’ ‘‘Practitioner before the Interstate Commerce Commission,’’ 
‘*Registered Practitioners,’’ or other appropriate title or designation. 
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